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Mr. Hay to Mr. Choate.

[Extracts from private letter not of record; original not on department files.]

Newsury, N. H., September 2, 1901.

My Dear Mr. Croare: I went to Canton immediately on receiving
Lord Lansdowne’s memorandum and consulted the President about it.
You can understand my satisfaction, on returning to Washington and
receiving your letter containing your conversation with Lord Lans-
downe and Lord Pauncefote, to find that you had arrived at the same
conclusion which the President and T had reached and that you saw
a possibility of our views being taken into favorable consideration by
the British Government. I have written a brief letter to Lord
Pauncefote, of which I inclose you a copy. Your views are so clear
and definite and so entirely in accord with my own, that I find it un-
necessary to give you any extended instructions as to this very im-
portant matter. I have, ag you will see, requested Lord Pauncefote
to confer freely with you, and I hope you will be able to go into the
business pretty thoroughly with Lord Lansdowne. What we should
wish, best of all, would be to have them accept our project just as it
stands. DBut this is a counsel of perfection and probably unattain-
able. They have treated the matter in a friendly and generous
spirit, and we must do what we can to meet them.

If they will not accept our clause 1, Article IIT as it is, then I
think your proposition—* observing ”—is an excellent suggestion.
1 do not see how they could object to it, and it would help us greatly
here.

As to the additional article, we must try to get it modified. It is -
cumbrous, vague, and mischievously far-reaching. The suggestion I
make to Lord Pauncefote is satisfactory to the President and was vir-
tually presented to me by Lord Pauncefote himself last spring. I
would rather have nothing at all of the sort, but if we must concede
something of that nature, I imagine we could stand what I have
suggested.

You know the line to take better than I can tell you. The neces-
gity of the canal; the interest England has in it; the advantage to her
of our building and managing it; the desire of the President to get
rid of the Clayton-Bulwer treaty not only without impairment of our
good relations with England, but, if possible, in such a way as to
make them more intimately friendly. Press the considerations you
have already brought forward as reported in your letters to me. I
do not think they can fail to impress Lord Lansdowne; he is too in-
telligent not to see that the briefer and simpler the treaty can be
made the better. :

T am profoundly gratified at the way the matter now presents itself.
Even with all Lord Lansdowne’s suggestions accepted, it would be a
great success to have gained such a treaty. But we must do our best
to improve it still further. If we can clean up that Article IV, it
will be a great piece of work well done.

If Lord Pauncefote brings it back next month in the form we have
indicated, I shall be ready to intone my nunc dimittis.

Yours, faithfully,
JouN Hay.
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Mr. Hay to Lord Pauncefote.

[Private letter ; original not on files of department.]

Newsury, N. H., September 2, 1901.

Dear Loro Pavuncerore: Immediately on receipt of your letter
transmitting Lord Lansdowne’s letter to you of the 3d of August,’
and his private memorandum on the canal treaty, I proceeded to
Canton and laid the papers before the President. He regarded, as 1
had done, the consideration accorded by Lord Lansdowne to my draft
of a new treaty as in the highest degree friendly and reasonable, and
he charged me to express to you his appreciation of it.

As to the chianges suggested by Lord Lansdowne, while they may
not be in themselves objectionable, we are forced to regard them in
the light of the previous action of the Senate, and of the probable
discussion to which they would give rise. And although this is a
consideration which we have no right to bring forward in discussing
a matter of principle with a friendly power, we ourselves must always
bear in mind the conditions under which we labor, through that pro-
vision of our Constitution which permits one-third of the Senate,
plus one, to veto the action of the Executive and the will of the
majority of their own body in treaty matters.

I am apprehensive that the first amendment proposed to clause 1
of Article ITI, amounting, as it virtually does, to the restoration of
Article IIT of our former treaty, which was stricken out by the Sen-
ate because of the strong objection to inviting other powers to become
contract parties to a treaty affecting the canal, would meet with great
opposition. If His Majesty’s Government find it not convenient to
accept our draft as it stands, they might, perhaps, consider favorably
the substitution for the words italicized after * vessels of commerce
and of war of all nations” of the words “ observing these rules,” and
instead of “any nation so agrecing,” the words “any such nation.”
This, it seems to me, would accomplish the purpose aimed at by Lord
Lansdowne, with less likelihood of hostile discussion on this side.
The second amendment in the same clause, providing that conditions
and charges of traffic shall be just and equitable, is acceptable to the
President,

Coming to the article numbered ITI-A, which might, perhaps, as
well be called Article IV, I can not help seeing in 1t a formidable
obstacle to the acceptance of the treaty. I considered the adoption
by the Senate, without change, of the preamble of our former treaty,
by which it was declared that the general principle of neutralization
established in Article VIIT of the Clayton-Bulwer convention was not
impaired thereby, a fortunate circumstance, as it enabled us, in pass-
ing a new draft, to retain the important utterance in the preamble in
the same form to which the Senate had already given its assent. To
reiterate this in still stronger language in a separate article, and to
give to Article VIIT of the Clayton-Bulwer treaty what is, in my
opinion, a wider application than it originally had, would, I fear,
gravely endanger this treaty. I doubt if it would pass the Senate
without amendment.

1 8ee Ante, from British Blue Book; not on State Department files.
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When T had the pleasure of conversing with your excellency on
this subject in the spring, vou made a suggestion to the effect that
some clause should be inserted providing for the contingency of a
change in sovereignty. It did not seem to me necessary, and for that
reason I hoped that 1t might not be insisted on. But if it should seem
indispensable to Iis Majesty’s Government that such an article should
be inserted, would it not be sufficient to cover the point in some brief
and simple way like this:

ArtroLe IV.

It is agreed that no change of territorial sovereignty or of the
international relations of the countries traversed by the before-men-
tioned canal shall affect the general principle of neutralization or the
obligations of the high contracting parties under the present treaty.

I should be greatly obliged if your excellency would talk over these
matters freely with Mr. Choate, who is in possession of our views, and

-of whose good will T need not assure you. I beg you also to express
to Lord Lansdowne my sincere appreciation of the friendly and mag-
nanimous spirit he has shown in his treatment of this matter, and my
hope that we may arrive at a solution which may enable us to start at
once upon this great enterprise which so vitally concerns the entire
world, and especially Great Britain, as the first of commercial nations.

I am, my dear Lord Pauncefote,

Faithfully, yours,
J. Hax.

Mr. Choate to Mr. Hay.
[Extract.]

Loxpox, September 3, 1901.

Drasr Cor. Hay: The more I reflect upon it the more confident I
feel that striking out “which shall agree” and “so agreeing,” in
clause 1 of Article III, and a very slight modification of Article
ITTI-A to bring it back to the real meaning of Article VIIT of the
C.—DB. treaty, will produce a result that will suit everybody or at least
ought to. I saw a recent notice that Lord Salisbury would go to
the Continent for his autumn holiday about the third week of Sep-
tember which probably means a month’s absence, and October, as you
know, is quite a holiday month here, but such slight changes should,
I think, be easily settled by correspondence unless their plan requires
a cabinet meeting.

* ES * £ £ ES £

The Marguis of Landsdowne to Mr. Lowther.t

Foreren Orrice, September 12, 1901.
Sir: I have to inform you that I have learned from Lord Paunce-
fote that Mr. Hay has laid before the President the memorandum, a
copy of which was forwarded to you in my despatch of the 3d August.

1 British Blue Book * United States, 1902, No, 1.”
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Mr. McKinley regarded, as did Mr. Hay, the consideration shown
to the last proposals of the United Statés Government relative to
the interoceanic canal treaty as in the highest degree friendly and
reasonable.

With regard to the changes suggested by His Majesty’s Govern-
ment, Mr. Hay was apprehensive that the first amendment proposed
to clause 1 of Article 11T would meet with opposition because of the
strong objection entertained to inviting other powers to become
contract parties to a treaty affecting the canal. If His Majesty’s
Government found it not convenient to accept the draft as it stood,
they might perhaps consider favourably the substitution for the
words “the canal shall be free and open to the vessels of commerce
and of war of all nations which shall agree to observe these rules”
the words “the canal shall be free and open to the vessels of com-
merce and of war of all nations observing these rules,” and instead
of “any nation so agrecing ” the words “any such nation.” This it
seemed to Mr. Hay, would accomplish the purpose aimed at by His
Majesty’s (Government.

The second amendment in the same clause, providing that condi-
tions and charges of traffic shall be just and equitable, was accepted
by the President.

Coming to article numbered ITI-A, which might be called Article
IV, Mr. Hay pointed out that the preamble of the draft treaty
retained the declaration that the general principle of neutralization
established in Article VIII of the Clayton-Bulwer convention was not
impaired. To reiterate this in still stronger language in a separate
article, and to give to Article VIII of the Clayton-Bulwer convention
what seemed a wider application than it originally had, would, Mr.
Hay feared, not meet with acceptance.

If, however, it seemed indispensable to His Majesty’s Government
that an article providing for the contingency of a change in sover-
eignty should be inserted, he thought it might state that:

It is agreed that no change of territorial sovereignty or of the international
relations of the country traversed by the before mentioned canal shall affect the
general principle of neutralization or the obligation of the bigh contracting
parties under the present treaty.

This would cover the point in a brief and simple way.

In conclusion, Mr. Hay expressed his appreciation of the friendly
and magnanimous spirit shown by His Majesty’s Government in the
treatment of this matter, and his hope that a solution would be
attained which would enable the United States’ Government to start
at once upon the great enterprise which so vitally concerned the whole
world, and especially Great Britain, as the first of commercial nations.

I am, etc.,
LLANSDOWNE.

Mr. Ohoate to Mr. Hay.

Confidential.] Awmpricax Empassy,
London, September 20, 1901,
(Received 5.40 p. m.)
Have had long interview with British ambassador at Washington.
British minister for foreign affairs still absent in freland. DBritish
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ambassador at Washington thinks amendments of clause 1, Article
ITI, striking out “ which shall agree to observe” and substituting “ ob-
serving ” and striking out “so agreeing,” will be acceptable. Assum-
ing this, would you not consent to add to your Article IV, in letter to
British ambassador at Washington, if accepted as a substitute for
TIT-A, these words:

Or the freedom of the canal to the vessels of commerce and war of all
nations on terms of entire equality and without discrimination, as provided
by article 3.

Ie apprehends that without this addition your IV might be re-
garded as limited to technical neutrality and as not including free-
dom of passage and equality of terms. I thought you had no such
idea; that taking all your language in IV you meant it include all
that is in your telegram, adding that if not included in * general
principles of neutralization,” it certainly is in obligation of parties
under treaty. With this addition he would approve and thinks could
carry it through. Certainly this would get rid of all obnoxious
features of eighth article, C B, and of British minister of foreign
affairs, ITT-A, and put in their place substantially what you propose.

CHOATE.

Mr. Choate to Mr. Hay.

Private and confidential.] SepreMBER 21, 1901.

Dear Cor. Hay: In re canal treaty. I regret to say that Lord
Lansdowne, who left on the 17th for Ireland, has not as yet been
accessible for a conference, and I fear will not be until October. He
was to have come on the 19th to attend the service at the Abbey, but
unfortunately he had another sharp attack of sciatica, which pre-
vented. Both Lord Pauncefote and I had hoped that he would
come and remain here a few days to enable us to advance, if not to
dispose of, this important matter. But I have had a full discussion
of the matter with Lord Pauncefote, which has, T think, materially
advanced it and which resulted in my confidential cipher cable of
vesterday, of which I inclose a copy. It is needless to say that I
found Lord Pauncefote very reasonable. T pressed upon him your
great desire, if possible, to restore clause 1 of Article III to the form
you originally proposed, eliminating Lord Lansdowne’s amendment
altogether, except the clause as to just and equitable charges and con-
ditions. But he thought the idea of amending it had gone too far to
dispense with it altogether. He had sent to Lord Lansdowne your
letter to him of September 2,and both he and I thought that the best
that could be done was what you there propose, viz, to strike out after
“nations” the words “ which shall agree to observe ” and substitut-
ing therefor “ observing,” and in the next line to strike out the words
“any nation so agreeing” and to substitute therefor “any such
nation.”

As to Article ITT-A, proposed by Lord Lansdowne, Lord Paunce-
fote realizes, T think, the full force of our objections to it, as T stated
them to him before and repeated to you in my former letter. I told
him emphatically that meaning to get rid of the Clayton-Bulwer
treaty altogether we did not want to have Article VIIT of that
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treaty fastened upon us forever in a more intensified form, and as
lo any and all future interoceanic communication, with these crys-
tallized rules, dissenting with any future negotiation about the mat-
ter when it should arise at some distant day. T told him how you
and President McKinley had raised the same objections on first
reading Lord Lansdowne’s paper, and without a word from me yet
received. Rather to my surprise he yielded very readily on the point
of the future canal or other interoceanic communication, which, to
my mind, was the worst part of it. He said that the only two pos-
sible routes for a canal were, he was satisfied, the Panama route and
the Nicaragua route; angd that the Panama route was so hedged about
by many treaties with several powers and that without their con-
sent nothing in the direction of our wishes could be done, and that
it was sufficient in this treaty to provide for the Nicaragua route.
This T thought a decided advance. He no longer insisted upon the
words.“ or other change of circumstances” not affecting the treaty,
against my insistence that there might be changes of circumstances
which would affect or even nullify a treaty; that there was such a
principle of international law, which we can not let go; that what
such change of circumstances might be is not determined, nor was
it easy to foresee what change of circumstances might come upon
the United States in the next hundred years. But he said they could
-not give up Article ITT-A altogether; that it was quite obvious that
we might 1n the future acquire all the territory on both sides of the
canal; that we might then claim that a treaty providing for the
neutrality of a canal running through a neutral country could no
longer apply to a canal that ran through American territory only;
and he again insisted, as Lord Lansdowne had insisted, that they
must have something to satisfy Parliament and the British public
that in giving up the Clayton-Bulwer treaty they had retained and
reasserted the “general principle” of it, that the canal should be
technically neutral and should be free to all nations cn terms of
equality, and especially that in the contingency supposed, of the
territory on both sides of the canal becoming ours, the canal, its
neutrality, its being free and open to all nations on equal terms should
not be thereby affected; that without securing this they could not
justify the treaty either to Parliament or the public; that the pre-
amble which had already passed the Senate was not enough, al-
though he recognized the full importance of the circumstance of its
having so passed. ‘
T then called his attention to your Article TV in your letter, which
did seem to me to cover and secure all that he now claimed and
insisted on. He said noj that it only preserved the principle of neu-
tralization, which, it might be insisted on, did not include freedom
of passage for all nations and equality of terms, and that without
an explieit provision, which should leave that freed from doubt, he
could not expect to sustain it before the Parliament and people.
I insisted that those ideas were already included in your IV, 1. e,
within the words “the general principle of neutralization,” espe-
cially in the light of that phrase as used in the preamble, where it
is “neutralization established in Article VIIT of the C~B. treaty”;
that if not included within that it certainly was in the phrase “ obli-
gations of the high contracting parties under this treaty,” for what
could be clearer than our obligation by Article I1I to keep it open
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and on terms of equality as provided there, and what your IV
meant was that no change of territorial sovereignty should affect
any of the obligations of the present treaty, including that. He still
insisted that it should not be left to the construction of general
clauses, but should be explicitly stated. Believing, as I do, that you
had no thought of escaping from the obligations of Article I11, clause
1, in any such contingency as change of territorial sovereignty, and
that you had intended it to be included in your language in IV, I
wrote down the words “or the freedom of passage of the canal to
the vessels of commerce and of war of all nations on terms of entire
equality and without discrimination, as provided by Article I11,” and
agked him if those words were added to your TV, it would satisfy
him as a substitute for Lord Lansdowne’s ITI-A. He said it would,
and that with those words added the treaty could, he thought, be
sustained before Parliament and the British public; that he should
approve it, and he thought Lord Lansdowne could and would, al-
though it would have to be submitted to the cabinet or to a majority
of its members. This seemed to bring the matter to a very satis-
factory point so far as we could go, and T agreed to cable our result
to you, 1n the hope of getting your approval before he submitted
it to Lord Lansdowne. T did not give him the words I wrote on
paper, but said T would cable them to you. (Mzmo.—I observe that
in the brevity of my cable T omitted the words “and without dis-
crimination,” but T don’t see that the omission affects the meaning
at all, as it is all included in the words “ on terms of entire equality,
as provided by Article IIL” DBut if on reading this you think it does
make a difference, please cable me.) Tt still looks to me most pro-
pitious for a satisfactory conclusion being reached.
Yours, very truly,
Josep H. CHoATE.

Mr. Hay to Mr. Choate.

[Telegram,]

DepARTMENT OoF STATE,

Washington, September 21, 1901.
Yours 20th received. The President cordially approves draft of
canal treaty and your instructions. 1 do not consider the proposed
addition to article 4 as necessary or as improving the article, but if
the British Government strongly insists you may accept it. I think

we are to be congratulated on this happy conclusion of the matter.

Hay.

Mr. Choate to Mr. Hay.

Loxpon, September 25, 1901.
Dear Cor. Hay: T received your cipher dispatch of the 21st on
Sunday the 22d, instructing that if the British Government strongly
insisted on the proposed addition to article 4, T might accept it, and
that you thought we were to be congratulated on this happy conclu-
sion of the matter.



DIPLOMATIC HISTORY OF THE PANAMA CANAL. 43

It can hardly be regarded as concluded yet, for it is one thing to
satisfy Lord Pauncefote, and quite another to satisfy f.ord Lans-
downe and the cabinet, especially the lord chancellor.

On Monday, the 23d, I had an interview with Lord Pauncefote
and tried, as T had before, to persuade him that it was neither wise
nor necessary to mar Vom Article TV by the addition proposed in
my cable to you. But he thought as he did before, and more strongly
than he did before, that with the addition Parliament and the
British press and public could be made to accept the treaty, but that
without it they could not, and so with the members of the Govern-
ment. He thought it very necessary that they should be able to say
very emphatmqlh that although they had ablogdted the Clayton-
Bulwer treaty, they had presened the principle of it. I rather think
he was a good deal governed by the old English maxim of never
giving anything for nothlnb, and he wanted to have some equivalent,
or apparent equlmlent for giving up the “other intercceanic com.
munication.” So I gave him the words that I cabled to you, and he
seemed to think that the words “ and without d1scr1m1nat10n,” did
not alter the meaning and he left them out. I judged from your

cable that you qgreed with me that the words proposed to be added

did not really alter the meaning of your 4, but only added a
specification of what was there included in oenem] terms. He was
not willing to have it rest upon the construction of general words,
and wished to be able to point to the specific language as removing
all doubt. The same ground was again gone over ag in our former
interview. Tle undertook to report our conversation to Lord Lans-
downe immediately, and hopes for a speedy answer and a favorable
one. Meantime, hearing that Senator Lodge was coming here on
Friday, and thinking it might be well to enlist him at this stage, I
cabled to you asking if I should show him the papers up to date. I
recalled, then, when he was here in June, he appeared not to have
seen the language of your original project, but had only a general
idea of its substance. I have Dr. Hill’s answer, “treaty may be
communicated to Lodge confidentially.” T think it will be very
wise to do so.

I am very much delighted with your statement that the President
cordially approves draft of canal treaty and my instructions. I
knew that he would and have every confidence in his wisdom and
discretion. The general disposition “here toward us just now is bet-
ter than ever, and T have every hope that a favorable result will be
reached here. There may be some delay. Lord Lansdowne is not
very well and will stay in Ireland till October 1, and the members of
the Cabinet are scattered to the four winds, not to return, I suppose,
till about the same time.

By the way, I'm afraid that in my last I miginterpreted Lord
Pauncefote’s idea about the Panama route being hedged in by treaties
so that it was not necessary to provide about that in this treaty. T
asked him to state it again, and it was not, as I wrote, that the
Panama route was so hedged about by treaties “ that nothing in the
direction of our wishes (:ould be done without the consent of the
powers who were parties,” etc., but that the various treaties did so
effectually secure the peutraht} of that route that they had stamped
the principle of neutrality so urem(‘ably upon it that it was not
necessary to secure it by this treaty; that even if we should acquire
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the Panama route, that we should take it cum onere; and he said
that in fact our whole program about any canal was to have it neu-
tral. Te evidently will impress himself very strongly upon Lord
Lansdowne to the effect that no provision about any other canal is
necessary in this treaty.
Yours, very truly,
Josgrr H. CHoate.

Mr. Choate to Mr. Hay.
Confidential.]
AmericaN Eumpassy,
London, September 27, 1901.
(Received 12.55 p. m.)

[Telegram.]

Lord Pauncefote now finds he was mistaken about existing treaty
satisfactorily securing neutrality of canal by Panama route, as
stated in my letters of 21st and 25th. Is also disturbed by late re-
ports of our perhaps adopting that route in preference to Nicaragua
and fears that treaty as drawn might be claimed to cover Nicaragua
route only, leaving Panama, if adopted, unprovided for. Do you

not regard treaty as drawn by you as app]ymg to the canal which
shall be built by whatever route?

Lord Lansdowne has arrived. Please consider nothing settled until
he is heard from. Shall write to-morrow.

Cuoare.

Mr. Choate to r. Hay.

Loxpon, September 27, 1901.

Dzar Con. Hay: Lord Pauncefote called upon me yesterday to say
that upon an examination of the existing treaties bearing upon a
canal by the Panama route, he found he was mistaken in what he
said to me the other day, and that there were no provisions satisfac-
torily securing the neutralization of the canal. He also called my
attention to an elaborate article in yesterday’s Times, which I inclose,
the last paragraph of which seemed somewhat to imperil his “ gen-
eral principle of neutralization.” He also alluded to the rumors
now very rife here that we might after all decidle to acquire and
complete a canal by the Panama route and abandon the Nicaragua
route altogether, in which case it had been suggested to him by some
of the experts at the foreign office that it might be claimed that our
treaty as it now stands is for a canal by the Nicaragua route only
and does not apply at all to the Panama route, which, of course, as
he said would place the British Government in the most ridiculous
position of having signed a treaty abrogating the Clayton-Bulwer
treaty, and yet having no reference to the canal that we were ac-
tually proceeding to build. He could not conceal his disturbance of
mind at this suggestion. I told him I was sure you had no such
idea as that, or of putting them in such a predicament—that, of
course, this had always been called the Nicaragua Canal treaty:
that the original H.-P. treaty was for a Nicaragua canal, because it
left the C.-B. treaty with its preamble and its eighth article in force;
but that by the plain reading of this treaty, abrogating the C.-B.
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treaty, and retaining no reference to any particular route, it would
apply to the first canal that we should build by whichever route, and
that there was so little possibility of any second canal being built that
it was not worth while to think about it or to provide for it, and this
T think was his own view. I saw him again to-day, and he was just
going to see Lord Lansdowne, who has unexpectedly come to London.
He has prepared a memorandum to submit to Lord L., showing the
propriety of their accepting your 4 for his 3A. If they adhere to the
point suggested, as raised at the foreign office, he may want to insert
a few words in the preamble or elsewhere to remove all doubt that it
is to apply to the canal we actually first build by whichever route.
On conference with him T sent you to-day the confidential cipher
cable, of which I inclose a copy. Lord Pauncefote is quite hopeful
of satisfying Lord Lansdowne to adopt 4 as amended.
& * & & & ® Ed

Mr. Hay to Mr. Choate.

[Telegram.]

Confidential.] DEPARTMENT OoF STATE,
Washington, September 29, 1901.

T think it hardly conceivable that any other route than Nicaragua
will be chosen. The House of Representatives has declared for it
by a vote of two to one, and the Senate is apparently of the same
mind ; but whatever route shall be chosen I think our draft of treaty
pledges us to adopt the principle of neutralization therein set forth,
as you will observe that no particular route is mentioned. I am
anxious that the treaty shall not be overloaded by any specific en-
gagements, which may give occasion to our opponents to say we are
abrogating Clayton-Bulwer treaty with one hand and reenacting it
with the other.

Hay.

Mr. Hay to Mr. Choate.
[Telegram,]
Confidential.] DEPARTMENT OF STATE,
Washington, October 2, 1901.
Second. Our intention is that the treaty shall cover all isthmian

routes, and we consider that this object is attained by our draft. I
am authorized by the President to say this.

Hay.

Mr. Choate to Mr. Hay.
[Telegram.]

Confidential.] AwmEerican Empassy,
London, October 2, 1901.
(Received 8.05 p. m.)
Interview with the minister for foreign aflairs yesterday. IHe had
received memorandum from Tord Pauncefote and personally ap-
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proves the treaty, with the amendments next stated, and will submit
1t to the premier and his colleagues in the cabinet with least possible
delay.

Amendments:

Preamble, line 3, after “Atlantic and Pacific Oceans,” insert ¢ by
whatever route may be deemed expedient.” This insisted cn by
Lord Pauncefote.

Article 3, line 1, for “said ship canal ” read “ such ship canal.”

Article 3, line 4, for “which shall agree to observe these rules”
read “ observing these rules.”

Article 8, line 6, for “any naticn so agreeing” read “any such
nation.”

Ifor article 3A substitute:

Ant, 4, Tt is agreed that no change of territorial sovereignty or cof the inter-
national relations of the country or countries traversed by such ship canal shall
affect the general principle of neutralization cor the obligation of the high con-
tracting parties under the present treaty, or the freedom of passage of the
canal to the vessels of commerce and of war of all nations on terms of entire
equality as provided by article 3.

“Of the country or,” suggested by Senator Lodge and approved
by me and by Lord Lansdowne. “Such ship” for * the before men-
tioned,” Lord Lansdowne’s. Article 4 becomes article 5.

I promised to submit these for your immediate approval; said I
thought them unobjectionable. They have certainly been more than
considerate. If you object to any phraseology cable me immediately ;
otherwise your entire approval. Hope for the approval of the pre-
mier and the lord chancellor, which would, [ think, be conclusive,
though no cabinet meeting till November.

Huve gone through whole matter with Senator Lodge, who ap-
proves absolutely and thinks it wiil pass Senate.

CHoATE.

Mr. Choate to Mr. Hay.

LoxpoN, October 2, 1901.

Dear Cor. Hav: I was very glad of the opportunity to place the
present position of the canal treaty before Senator Lodge, with whom
T went through the whole matter very carefully on Monday, and he
approved of it as last amended absolutely, and authorized me to say
so in my cable of to-day. You can rely upon his strenuous support
in the Senate. The insertion in the preamble after the words
“Atlantic and Pacific Oceans,” of the words “ by whatever route may
be considered expedient,” which are insisted on by Lord Pauncefote
to remove all doubt that the treaty applies to the canal we actually
build, whether by the Nicaragua or the Panama route, Mr. Lodge liked
and thought rather an improvement, and I could see no objection.
His position, however, seems to differ from yours as to the possibility
of Panama being adopted as the route. He thinks there will be
quite a strong movement in that direction. His views on Lord Lans-
downe’s original amendment to article 3, clause 1, by which the other
nations were required to come in as agreeing parties, were in full
accord with ours, and he emphatically approves the amendment strik-
ing out the “agree” and “agreeing” and substituting “ observing
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these rules.” THe also saw the full force of our objection to Lord
Lansdowne’s 8A and heartily approves your IV as a substitute for
8A, with the amendment to it prepared by Lord Pauncefote and me
and authorized by you. All this with Mr. Lodge, of course, in abso-
lute confidence.

Before seeing Mr. Lodge, and upon the receipt of your cable on
Sunday, I had communicated to Lord Pauncefote your conviction as
to the extreme improbability of any Panama route, and how strong
both Senate and House were for Nicaragua, and your agreement with
him and me as to the necessary construction of the treaty, as drawn by
you, as applying to the canal we shall first build by whichever route.
He still clung to the necessity of adding a few words to make the
meaning unmistakable. Tlence the insertion of “ by whatever route
may be considered expedient” in the preamble. e spoke of some
utterance of Mr. Blaine, to the effect that the Clayton-Bulwer treaty
had no reference whatever to a canal by the Panama route, as an
additional reason for being very precige this time,

Yesterday I had an interview with Lord Lansdowne who had
already received and considered Lord Pauncefote’s memorandum ad-
vocating the amendments in which we concurred, and I am happy to
say that he had no fault to find with them. He thought them satis-
factory—personally approved of them, and would submit them to
Lord Salisbury and his colleagues in the cabinet, and hoped for
their approval. So I hadn’t to argue the case with him at all. He
recalled my former argument as to the impossibility of our giving
other nations a “contractural right” in the canal, and thought the
amendment to article 8, clause 1, which Lord Pauncefote and I had
arranged was quite right. He also recognized our objections to
IIT-A and was ready to accept as a substitute vour 4, as amended at
Lord Pauncefote’s request. I thanked him wvery much for this, as
substantially bringing the parties together and ending the long con-
troversy so far as you and he could do it. T told him of Mr. Lodge’s
suggestion to say ‘ country or countries” in four instead of “ coun-
tries,” inasmuch as by one route, the Nicaragua, there werc two coun-
tries, Costa Rica and Nicaragua, while by the other there was only
one, and he thought the change should be made. He thought at first
that my added words “or the freedom of passage,” etc., would not
run smoothly and grammatically after your words “ high contracting
parties under this treaty,” but, on trying, he found they did and was
satisfied. He promised to send me a memorandum of the exact
words of each amendment approved by him, which he has done thig
morning.

I pressed upon him the urgency of getting the treaty to a point as
soon ag possible, the great desirableness of having it ready for the
President to send to the Senate on the first Monday of December,
which, he noted, was December 2. I told him that it would be neces-
sary to have it in the President’s hands a goocd while before that, and
that vou confidently hoped that Lord Pauncefote would be able to
bring it over in October. He promised to do the best he could as
to time, would send it at once to Lord Salisbury and the lord chan-
cellor, whom T consider the most important men in the matter. Cer-
tainly if we get their concurrence with him, they will carry the cabi-
net, e said Lord Salisbury did not like to be troubled much with
such things at Beaulieu, but under the circumstances he would send
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it to him at once and ask for an early answer, and would hunt up the
lord chancellor, who has been spending his vacation on the Continent,
but is now, I think, somewhere near London.

I am sure that in this whole matter, since the receipt by him of
your new draft, Lord Lansdowne Las been most considerate and more
than generous. He has shown an earnest desire to bring to an
amicable settlement, honorable alike to both parties, this long and
important controversy between the two nations. In substance, he
abrogates the Clayton-Bulwer treaty, gives us an American canal—
ours to build as and where we like, to own, control, and govern—on
the sole condition of its being always neutral and free for the passage
of the ships of all nations on equal terms, except that if we get into
a war with any nation we can shut its ships out and take care of
ourselves.

I shall be disappointed—in fact, mortified—if now, after Great
Britain has met us so manfully, we fail to come to a final agreement.

Very truly, yours,
JoserH A. CHOATE.

Mr. Hay to Mr. Choate.
[Telegram,]

DEPARTMENT OF STATE,
Washington, October 3, 1901.
All amendments cordially approved.
Hay.

Mr. Choate to Mr. Hay.

Loxpon, October 9, 1901.

Drar Cor. Hav: I called on Lord Lansdowne yesterday in the
hope of learning that he had heard from some other of his colleagues
to whom he had submitted the treaty besides the Lord Chancellor,
but he had not. Vacation is still the paramount interest, and why
not; for they did not get away until after the middle of August.
However, he was most sanguine, said he apprehended no difficulty,
and that I might go away with a light heart. “The most pessimis-
tic view,” he said, “might be some verbal suggestions or change of
some very minor detail.” He said that this matter had been dis-
cussed so much among them that he knew the minds of his colleagues
in regard to it, and seemed to have no doubt of their approval. His
plan seemed to be to get the approval of four or five of his leading
colleagues, and then to submit it to the others with the sanction of
their approval; all of which, of course, will take considerable time,
and there is to be no cabinet meeting, to which, I suppose, it will
have to be formally submitted, until November. Lord Lansdowne
himsel f left last night for Scotland for about a week. He showed me
a print of the text as he had submitted it to his colleagues. There
were one or two verbal differences from that which I cabled you, but
which are of absolutely no moment; for instance, in “four” he had
not substituted “ such ship canal” for “the before-mentioned canal,”
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which he had himself suggested and had sent me in writing as an
amendment, and the words inserted in thé preamble after * Oceans”
are “by whatever route may be considered expedient” instead of
“ decided expedient,” as I had the word of absolutely identical mean-
ing. Doubtless after all is arranged it will be left for you and Lord
Pauncefote to revise the verbiage of the text. I saw Lord Paunce-
fote yesterday after my interview with Lord Lansdowne. He, like
Lord L., thinks there is no doubt of the satisfactory result, and
hopes to bring the treaty settled home with him on the 26th, on which
day he will certainly sail. They both seem to know Lord Salisbury’s
mind pretty well, and expect no difficulty from that quarter, though
he may take his time in attending to it. Lord Pauncefote suggested,
and Lord L. seemed to concur, that when the treaty was in final
shape it would be a good opportunity for you to offer it as finally
settled, with a memorandum showing why you regarded it as satis-
factory and expedient for the United States, and for him to supply
you with a similar memorandum showing why it was regarded as
satisfactory to Great Britain, thus giving each a chance to explain
it to his constituents. Of course, a name will have to be given to the
treaty by you and Lord Pauncefote. I should think it would not be
bad to call it just as it is, “ Convention superseding the convention of
19th April, 1850, and providing for the building under the auspices
of the United States of a neutral ship canal.” The first clause would
commend it to the Senate, though standing alone it would not be
approved here.

In this situation, as 1 do not see anything likely to be required of
me that may not be just as well done by Mr. White, who knows
your mind and mine exactly, and has been fully advised of all that
has been done, I propose to keep my long cherished purpose of sail-
ing on the Philadelphia on Saturday, the 12th, unless something to
the contrary turns up in the meantime. Quite possibly I may hear
before Saturday that Lord Salisbury has approved. I do not really
expect that there will be anything to be done but to notify you that
the Government agrees to the treaty, as Lord Lansdowne expects
them to do.

The publication yesterday of the substance of the treaty with a
most distorted gloss is most unfortunate, but I do not think it will
do any serious harm. T inclose the most mischievous cable and edi-
torial from yesterday’s Chronicle.

Yours, most truly,
Josepa H. Cuoars.

Mr. Choate to Mr. Hay.
[Telegram.]

Confidential,] AmericaN Enmpassy,
London, October 9, 1901.
(Received 8.48 p. m.)
Expect to sail next Saturday. Lord Lansdowne is very confident
that his colleagues will approve. So is Lord Pauncefote, who will
sail 26th. Everybody away. It takes much time.
Croars.

42112—=8. Doc. 474, 63-2——4
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Mr. White to Mr. Hay.
[Telegram.]

Asrerrcan Farpassy,
Confidential.] London, October 23, 1901.
(Received 7.05 p. m.)

I had an interview with British minister for foreign affairs to-day
at his request. e officially informed me that His Majesty’s Govern-
ment are prepared to negotiate an Isthmian Canal treaty on the terms
already communicated to you by Mr. Choate, with one exception,
viz: They will not press for addition to article 4, but prefer omis-
sions of following words: “ or the freedom of passage of the canal to
the vessels of commerce and of war of all nations on terms of entire
equality as provided by article 3.7 In view of your telegram Sep-
temper 21, I replied that these words will accordingly be omitted.
Lord Lansdowne added that Lord Pauncefote, who sails next Satur-
day, will be in a position to settle details with you as to arrangement
of documents for future publication showing how present arrange-
ment was arrived at.

WHITE.

The Marquis of Lansdowne to Lord Pauncefotel

Hore1en OFricE, October 23, 1901.

My Torp: I informed the United States chargé d’affaires to-day
that His Majesty’s Government had given their careful attention to
the various amendments which had been suggested in the draft inter-
oceanic canal treaty, communicated by Mr. Hay to your lordship on
the 25th April last, and that T was now in a position to inform him
officially of our views.

Mr. Hay had suggested that in Article 111, rule 1, we should sub-
stitute for the words “the canal shall be free and open to the vessels
of commerce and of war of all nations which shall agree to observe
these rules,” etc., the words “ the canal shall be free and cpen to the
vessels of commerce and of war of all nations observing these rules,”
and in the same clause, as a consequential amendment, to substitute
for the words “ any nation so agreeing ” the words *“ any such nation.”
His Majesty’s Government were prepared to accept this amendment,
which seemed to us equally efficacious for the purpose which we had
in view, namely, that of insuring that Great Britain should not be
placed in a less advantageous position than other powers, which they
stopped short of conferring upon other nations a contractual right
to the use of the canal.

We were also prepared to accept, in lieu of Article ITI-A, the new
Article IV proposed by Mr. Hay, which, with the addition of the
words “or countries”” proposed in the course of the discussions here,
runs as follows:

It is agreed that no change of territorial sovereignty or of the intermational
relations of the country or countries traversed by the before-mentioned canal
shall affect the general principle of neutralization or the obligation of the high
contracting parties under the present treaty.

1 British Blue Dock, United States, 1902.
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I admitted that there was some force in the contention of Mr.
Hay, which had been strongly supported in conversation with me by
Mr. Choate, that Article III-A, as drafted by His Majesty’s Govern-
ment, gave to Article VIII of the Clayton-Bulwer treaty a wider
application than it originally possessed.

In addition to those amendments, we proposed to add in the pre-
amble after the words “being desirous to facilitate the construction
of a ship canal to connect the Atlantic and Pacific Oceans,” the
words “by whatever route may be considered expedient,” and “such
ship canal” for “said ship canal” in the first paragraph of Article
111, words which, in our opinion, seemed to us desirable for the pur-
pose of removing any doubt which might possibly exist as to the
application of the treaty to any other interoceanic canals as well as
that through Nicaragua.

T handed to Mr. White a statement showing the draft as it origi-
nally stood and the amendments proposed on each side.

I am, ete.,
LanspownNg.
Mr. White to Mr. Hay.
[Personal—Confidential—Not of record—Extracts.]
Confidential.] Anmerican Farassy,

London, October 26, 1901.

Dear Mr. Secrerary: Lord Lansdowne asked me to call upon him
at the foreign office en the 23d instant, which T did. He said that
his object in asking me to come to see him was that he might in-
form me, which it afforded him much pleasure to do, that His
Majesty’s Government was prepared to conclude a new Isthmian
Canal treaty om the terms which, after having heen discussed be-
tween himself and Mr. Choate, had been finally agreed upon by
them—and he added that he wished me to understand that he made
the communication officially—subject, however, to one exception, viz.,
that they would not press for the inclusion in the treaty of the pro-
posed addition to Article TV of the following words: “or the free-
dom of passage of the canal to the vessels of commerce and of war
of all nations on terms of entire equality, as provided by Article IT1.”

Lord Lansdowne said that the Government, after considering
these words, had arrived at the conclusion that they were of no par-
ticular advantage, and being desirous of keeping the treaty as free
as possible from any unnecessary phraseology which might lead to
controversy in the Senate, they thought it best to omit the proposed
addition aforesaid. T replied that as they had only been inserted to
meet the views of His Majesty’s Government, and 1 knew (having in
mind your cablegram to Mr. Choate of September 21) that you did
not consider the words in question either necessary or as improving
the article, I was quite sure that you would be glad to hear that this
Government had arrived at the same conclusion and that the pro-
posed addition would, therefore, subject to your approval, be omitted.

Lord Lansdowne suggested before I left him, as he had previously
done to the ambassador, that it would be necessary for the two Gov-
ernments to agree upon the series of documents® which should

1 See British Blue Book, “ United States, 1902 and Senate Document 746, 61st Cong.,
3d sess.
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eventually be laid before Parliament and Congress showing how
the agreement to negotiate the new treaty had been arrived at, and
that Lord Pauncefote, who sails to-day, would be furnished with his
views on the subject and be in a position to settle the question with
you on his arrival.

I also inclose a confidential paper which Lord Lansdowne marked
in my presence and handed to me showing the paragraph which is
now to be omitted. I observe that in Article TV the word * before-
mentioned ” is used instead of “such ” before “ ship canal,” whereas
in a memorandum sent to Mr. Choate by Lord Lansdowne, on the 1st
instant, of the proposed amendments, the word “such ” is used, but
it does not appear to be material and I have not called the attention
of the foreign office thereto, feeling that you will be able to do so
when discussing the final draft with Lord Pauncefote if you deem it
necessary or important.

I have, etc.,
Hexry WHITE.

Mr. Hoy to Lord Pauwncefote.

WasmiNeron, November 8, 1901.

Excrriexcy: Upon your return to Washington, I had the honor
to receive from you a copy of the instruction addressed to you on
the 23d October last® by the Marquis of Lansdowne, accepting and
reducing to final shape the various amendments in the draft of an
Interoceanic Canal treaty, as developed in the course of the negotia-
tions lately conducted in Liondon, through Mr. Choate, with yourself
and Lord Lansdowne.

The treaty being thus brought into a form representing a complete
agreement on the part of the negotiators, has been submitted to the
President, who approves of the conclusions reached and directs me
to proceed to the formal signature thereof.

I have, accordingly, the pleasure to send you a clear copy of the
text of the treaty, embodying the several mocifications agreed upon.
Upon being advised by you that this text correctly represents your
understanding of the agreement thus happily brought about, the
treaty will be engrossed for signature at such time as may be most
convenient to you.

I have, etc.,
Jomn Hay.

Lord Pauncefote to the Marquis of Lansdowne.?

W asziNGTON, November 19, 1901.

My Lorp: T have the honor to report that, by appointment with
Mr. Hay, I yesterday went to the State Department, accompanied by
Mr. Wyndham, and signed the new treaty for the construction of an
interoceanic canal.

I have, etc.
Pauxcerore.

1 Printed, ante. 2 British Blue Book * United States, 1902.”
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[Telegraphic.]
Lord Pauncefote to the Marquis-of Lansdownet

‘WasuriNaroN, December 16, 1901.
Canal treaty ratified by 72 votes to 6 in Senate to-day.

Lord Pauncefote to the Marquis of Lansdownel

WasmIiNeTON, November 18, 1901.
My Lorp: I have the honor to transmit to your lordship herewith
& copy of a communication from Mr. Hay, dated the 8th November,
formally placing on record the President’s approval of the various
amendments made in the draft of the new interoceanic canal treaty
in the conrse of the negotiations, and particularly set forth in your
lordship’s dispatch to me of the 23d October.
1 have. etc.
PauNcrroTE.

[Inclosure in No. 5.]
Wr. Hay to Lord Pauncefote.

Wasarxagrow, November 8, 1901.

ExcerLeency: Upon your return to Washington I had the honor to
receive from you a copy of the instruction addressed to you on the
23d October last by the Marquis of Lansdowne, accepting and reduc-
ing to final shape the various amendments in the draft of an inter-
oceanic canal treaty, as developed in the course of the negotiations
lately conducted in London, through Mr. Choate, with yourself and
Lord T.ansdowne.

The treaty, being thus brought into a form representing a complete
agreement on the part of the negotiators, has been submitted to the
President, who approves of the conclusions reached, and directs me
to proceed to the formal signature thereof.

I have, accordingly, the pleasure to send you a clear copy of the
text of the tre aty, embodying the several modifications acrleed upon.
Upon being advised by you that this text correctly 1epresentq your
understanding of the agreement thus happily brought about, the
treaty will be engrossed for signature at such time as may be most
convenient to you.

T have, etc.
Joun Hav.

"Personal—Not of record-—Original not in department files.]
DEPARTMENT OF STATE,
Washington, December 12, 1901.

My Drar Mr. Courronr: The treaty with England in respect to the
construction of a ship canal between the Atlantic and Pacific Oceans,

1 British Blue Book * United States, 1902.”
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which the President has sent to the Senate, is the result of careful
negotiations conducted between the two (Governments since the re-
ceipt of Lord Lansdowne’s dispatch of the 22d of February last,
whereby Iis Majesty’s Government declined to accept, for the rea-
sons therein stated, the former convention of February 5, 1900, as
amended by the Senate on the 20th of January, 1901. Under the
instructions of the President I have signed on behalf of the United
States the treaty now prepared.

The Clayton-Bulwer treaty of 1850, which contemplated the con-
struction of a canal under the joint auspices of the two (Govern-
ments, to be controlled by them jointly, its neutrality and security
to be guaranteed by both, was almost from the date of its ratification
the subject of frequent discussion and occasional irritation between
the two Governments. Nearly half a century elapsed without any
step being taken by either toward carrying it into practical effect
by the constructicn of a canal under its provisions. Instead of be-
ing, as was intended, an instrument for facilitating the construction
of a canal it became a serious cbstacle in the way of such construc-
tion. In the meantime the conditicns which had existed at the time
of its ratification had wholly changed. The commerce of the world
had multiplied many fcld, The growth of the United States in
population, resources, and ability had been greater still. The occu-
pation and development of its Pacific coast and its commercial ne-
cessities upon the Pacific Ocean created a state of things hardly
dreamt of at the date of the treaty. At last the acquisition of the
Hawaiian and the Philippine Islands rendered the construction of
the canal a matter of imperative and absolute necessity to the Gov-
erniment and people of the United States, and a strong national
feeling in favor of such construction arose, which grew with the
progress of events into an irrevocable determination to accomplish
that object at the earliest possible moment.

The incident of one of our great ships of war lying in the North
Pacifie, being ordered to join our fleet in the West Indies in time
of actual war, and being obliged for that purpose to round Cape
Horn, when through an isthmian canal she could in much less than
half the time have reached the scene of action in which she was
destined to take part, was an unanswerable illustration of the urgent
and immediate need of such a canal for the protection and safety
of the interests of the United States. But the Clayton-Bulwer treaty
stood in the way. Great Britain did not manifest, and it is believed
did not entertain, the remotest idea of joining or aiding in such a
work. The United States was able to bear alone the entire cost of
the canal, but was apparently prohibited by the existing treaty from
undertaking the enterprise which, although carried out at its own
expense, would redound to the benefit of the world’s commerce quite
as much as to its own advantage, The President, loyal to treaty
obligations, was unwilling to countenance any demand, however
widespread, for proceeding with the construction of the canal until
he could obtain by friendly negotiation, on which he confidently
relied, the consent of Great Britain to the abrogation of the Clayton-
Bulwer treaty, or such a medification of its terms as would enable
the United States untrammeled to enter upon the great work whose
successful accomplishment was vitally necessary to its own security,



DIPLOMATIC HISTORY OF THE PANAMA CANAL. 55

and would benefit the people of all other nations according to their
respective interests in the commerce of the world.

Such was the situation in which the negotiations for the super-
session of the treaty were commenced and Irave been conducted, and
we can not but recognize the fair and friendly spirit in which the
successive overtures of the United States toward that end have been
met by Great Britain. It has been my firm and constant hope
throughout these negotiations that a solution of this difficult and
1mportan1 question between the two Governments would finally be
reached which, instead of disturbing the amicable relations which
have recently existed and ought always to exist between the United
States and Great Britain, would make them more friendly still, and
I believe that the tleaty now presented, if finally established, will
have this desired effect.

Tt is unnecessary to recall the discussions and negotiations which
resulted in the making of the treaty of February 7, 100(5 its deliber-
ate consideration by the Senate, the amendments proposed by that
body as a C(}ndition of its ratification by the United States, and 1its
rejectlon s so amended by the British cabinet.

In re]ectmcr the amended treaty, in the memorandum of Febr uary
99, 1901, Lord Lansdowne gave evidence of the sincere desive of ITis
Majesty’s Government to ineet the views of the United States and
carnestly deprecated any final failure to come to an understanding
on this important subject.

Remproca{nm these {1 iendly intenticns and determined, if possible,
to devise a form of treaty which should reconcile the conflicting views
which had proved fatal to that of 1900, I prepared and submitted
to Lord Pauncefote in March last, for the consideration of his Gov-
ernment, a project for a treaty which, after long and careful con-
sideration and negotiation, has been so perfected as to recelve the
approval both of the President and of the British Government in the
form now presented.

The points on which there was failure to agree in the former
treaty consisted of the amendments proposed by the Senate and were
three in number: '

l*lrst The insertion of the clause relating to the Clayten-Bulwer
treaty “ superseding ” the same.

Second. The addition of the clause providing that the %tlpﬂml ions
and conditions of the first five c]auses of the third article, as to the
neutrality of the canal, should not “apply to measures which the
United States may find it necessary to take for securing by its own
forces the defense of the United States and the maintenance of
public order,” and

Third. The omission of the invitation to other powers to adhere
to the treaty when ratified.

Although on all three of these important points the opposing
views of the Senate and of the British Government were most em-
phatic, T deemed it not impossible that a project might be framed
which would satisfy both, without a sacrifice of any essential prin-
ciple on either side and that the supreme importance of the end in
view would justify the attempt.

In the new draft of treaty the clause superseding the Clayton-
Bulwer treaty was made the subject of a separate article and was
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submitted to the consideration of the British Government upon
terms which would permanently secure the neutrality of the canal
for the use of all nations on terms of entire equality and at the same
time would relieve Great Britain of all responsibility and obligation
to enforce the conditions which, by the former treaty, had been im-
posed upon or assumed by her jointly with the United States. And
to this end instead of the provision that the United States alone
adopted them and undertook the whole of that burden.

Second. No longer insisting upon the language of the amendment,
which had in terms reserved to the United States express permission
to disregard the rules of neutrality prescribed when necessary to
secure its own defense—which the Senate had apparently deemed
necessary because of the provision in rule 1 that the canal should be
free and open “in time of war as in time of peace” to the vessels of
all nations—it was considered that the omission of the words “in
time of war as in time of peace” would dispense with the necessity
of the amendment referred to, and that war between the contracting
parties or between the United States and any other power would
have the ordinary effect of war upon treaties and would remit both
parties to their original and natural right of self-defense and give
to the United States the clear right to close the canal against the
other belligerent and to protect it by whatever means might be
necessary.

Third. While omitting to invite other nations to adhere to the
treaty when ratified, and so to acquire contract rights in the canal,
it was thought that the provision that the canal should be free and
open to all nations on terms of entire equality, now that Great
Britain was relieved of all obligation to defend such neutrality,
would practically meet the objection which had been made by Lord
Lansdowne to the Senate’s third amendment, viz, that Great Britain
was thereby placed in a worse position than other nations in case
of war.

Fourth. In view of the facts that the enormous cost of construct-
ing the canal was to be borne by the United States alone; that when
constructed the canal was to be the absolute property of the United
States, and to be managed, controlled, and defended by it; and
that now by the new project the whole burden of maintaining its
neutrality and security was thrown upon the United States, it was
deemed fair to omit the prohibiticn contained in the former treaty
forbidding the fortification of the canal and the waters adjacent.

Fifth. The sixth clause of article 3 was retained, which provides
that “in time of war as in time of peace” the canal itself shall en-
joy complete immunity from attack or injury by belligerents, in the
belief that such a provision was in the general interest of commerce
and civilization, and that all nations should and would regard such
a work as sacred under all circumstances.

With the exception of the changes above enumerated, which were
made to reconcile conflicting views, care was taken to preserve in the
new draft the exact language which had already passed the Senate
without objection, and so far as known without criticism. The draft
of the new treaty was transmitted by Lord Pauncefote to Lord Lans-
downe, and its treatment by him manifested a most coneiliatory spirit
and an earnest desire to reach a conclusion which should be satis-
factory to the United States, if this could be done without departing
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from the great principle of neutrality, including the use of the canal
by all nations on equal terms, for which Great Britain had always
contended.

After months of careful deliberation he announced the readiness
of himself and his colleagues to approve the form and substance of
the new treaty, with certain amendments hereinafter referred to.
He recognized the important bearing upon all the questions invelved
of the change by which Great Britain wasg o be relieved of all the
burden and respnnsﬂolhfy of maintaining the neutrality and security
of the canal, which were to be wholly assumed by the United States
as the owner of this great work of public improvement built at its
own cost. He considered that the abrogation of the Clayton-Bulwer
treaty, which had been ingerted by way “of amendment in the former
treaty without any previous opportumty for consideration of the

matter by Great Brltam, would not now be regarded as inadmissible
if sufficient provision were made in the new tremtv for anything in
the Clayton-Bulwer treaty which it was any longer of material
interest to Great Britain to preserve.

In this connection he referred to the fact that the new treaty con-
tained no stipulation against the acquisition of sovereignty over the
territory through which the canal should pass, and that, although
the former tre%ty as approved by Great Britain before its amend-
ment by the Senate had contained no such stipulation, it had left
undisturbed that portion of Article T of the Clayton-Bulwer treaty
by which the two Governments agreed that neither would ever oc-
cupy, or fortify, or colonize, or assume, or exercise any dominion
over Nicaragua, Costa Rwa, the Mosquito Coast, or any part of
Central America; and also to Article VIII of the Clayton-Bulwer
treaty, which is reier ‘ed to in the preamble of the new treaty and
in that of the original treaty of February 5, 1900. as amended by
the Senate, as establishing the “ general pr mclple of neutralization
which wags not to be thereby impmred

It was claimed that if Great Britain were now to be called upon
to surrender the interests and the principle thus secured by what
remained of the Clayton-Bulwer treaty, there should be, in view of
the character of the treaty now to be concluded and of the “ general
principle ” of neutralization thus reaffirmed in the preamble, some
clause inserted agreeing that no change of sovereignty or other
change of circumstances in the temitnr through which the canal is
intended to pass shall affect such “ general prmc1ple or release the
parties, or either of them, from their obligations under this treaty,
and that the rules qdopted as the bagsis of neutralization shall govern
so far as possible all interoceanic communication across the Isthmus.
He therefore proposed, as an additional article, on the acceptance
of which His Majesty’s Government would probably be prepared to
withdraw their objections to the formal abrogation of the Clayton-
Bulwer treaty the following, viz:

n view of the permanent character of this treaty, whereby the ¢ general prin-
ciple” established by Article VIII of the Clayten-Bulwer convention is re-
affitmed, the high contracting parties hereby declare and agree that the rules
12id down in the last preceding article shall, so far as they may be applicable,
govern all interoceanic communication across the isthmus which connects
North and South America, and that no change of territorial sovereignty or other

change of circumstances shall affect such general principle or the obligations
of the high contracting parties under the present treaty.
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The clauvse so proposed was regarded by the President as more far-
reaching than the purpese demanded and as converting the vague and
indefinite provisions of the eighth article of the Clayton-Bulwer
treaty-—which only contemplated future treaty stipulations to be
entered into when any other route should prove to be practicable—
into a very definite and certain present treaty which would fasten the
crystallized rules of this treaty upon every other interoceanic com-
munication across the Isthmus; and as perpetuating in a much stricter
and more definite and more extended form, by a revision and re-
enactment of the eighth article, the mischievous eifects of the Clay-
ton-Bulwer treaty, of which it was the desire and hope of the United
States to be relieved altogether.

The President considered that now that a canal between the two
oceans was actually about to be built, it was sufficient for the treaty
now to be concluded to provide for that alone; that there was
hardly a possibility of more than this one canal ever being built
between the two oceans—that in that remote and almost impossible
contingency the rules and principles governing the use and status of
the canal to be constructed under this treaty would be regarded as
precedents for the consideration of the parties if they should be ap-
proved and sanctioned by experience and by the judgment of the
commescial nations; but that for the present a convention for the
building of one canal at the cost of the United States for the equal
benefit of them all was all that could be wisely attempted. He not
only was willing but earnestly desired that the “ general principle”
of neutralization referred to in the preamble of this treaty and in
the eighth article of the Clayton-Bulwer treaty should be perpetually
applied to this canal. This, in fact, had always been insisted upon
by the United States. He recognized the entire justice and propriety
of the demand of Great Britain that if she was asked to surrender
the material interest secured by the first article of that treaty, which
might result at some indefinite future time in a change of sovereignty
in the territory traversed by the canal, the ‘ general principle” of
neutralization as applied to the canal should be absolutely secured,
and that a clause should be added to the draft treaty by which the
parties should agree that no change of sovereignty or of international
relations of the territory traversed by the canal should affect this
general principle or the cbligations of the parties under this treaty.

These views were In substance submitted to Lord Lansdowne on
the part of the United States, and after considerable discussion and
deliberation the following additional clause, to be known as Axrticle
IV of the new treaty, was agreed upon as a substitute for that pro-
posed by him:

It is agreed that no change of tervitorial sovereignty, or of the international
relations of the country or countries traversed by the before-mentioned canal,
ghall affect the general principle of neutralization or the obligations of the
high contracting parties under the present treaty.

It transpired, in the course of the discussion already referred to,
that although the draft of the new treaty mentioned no particular
route which the canal should traverse, there was an apprehension
that, as the canal had been so often referred to as the Nicaragua
Canal, and the intended treaty as the Nicaragua Canal treaty, it
might possibly be claimed that it would not apply to a canal by the
Panama route or by any other route, if any such should be selected.
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But it had always been the purpose of the President that the treaty
should apply to the canal which should be first built, by whichever
or whatever route, and when this apprehension was communicated
to the President, he declared such to be his purpose, and, to exclude
all doubt, it was agreed that the preamble should be amended by in-
serting, after the Word « oceans,” the words “by whatscever route
may be considered expedient.”

His Majesty’s Government recognized the material importance of
the changes from the former treaty as amended by the Senate, by
the omission of the Senate amendment that the ﬁr@t five rules of
neutrality should not apply to measures which “might be found
necessary to take for securing by its own forces the defense of the
Umtpd States,” and by the omisslon, as an offset thereto, of the words

“in time of war as in time of peace” from rule 1, and of the stipu-
lation p1olublt1n0 the erection of fOl‘llﬁC‘LLlO“S commanding the
canal or the waters adjacent. These changes, in the first )h(ﬁ, re-
moved what Lord Lansdowne had criticized as a dangerous am-
biguity in the former treaty as amended, of which one ‘clause per-
mitted the adoption of defensive measures while another prohibited
the ereetion of fortifications.

The obvious effect of these changes is to reserve to the United
States, when engaged in war, the right and power to protect the
canal from all damage and injury at the hands of the enemy, to
exclude the ships of such enemy frem the use of the canal while the
war lasts, and to defend itself in the waters adjacent to the canal,
the same as in any other waters, without Jummtlon in other respects
from the principles of neutr ‘1hty established by the tr reaty; and it

as clearly recognized by Tis Majesty’s Government “that con-
tmoencms may arise when, not only from a national point of ncw
but on behalf of the commercial interests of the whole world,

might be of supreme importance to the United Staies that erv
should be free to adopt measures for the defense of the canal at a
moment when they were themselves engaged in hostilities.”

The omigsicn of the words in the former treaty by which Great
Britain was bound jointly with the United States to maintain the
neutrality of the canal, enabled His Majesty’s Goverriment to waive
their former objection ingisted upon under the former treaty as
amended by the Senate, te an agreement which permitted the United
States in time for war or apprehended war to interfere with the
canal or its use, as its interests might require, while Great Britain
alone, in spite of her vast commercial interests, was precluded from
taking any measures to secure her interests in or near the canal
By the omission of the words “in time of war as in time of peace,”
in the event of the remote and well-nigh impossible contingency of
a war between the United States and Great Britain, each party is
remitted to its natural right of self-defense, but, even in that emer-
gency, by force of the sixth clause of Article III—which is the
only clause in the treaty by its terms expressly applying in time of
war as in time of peace—the plant, establishment, buildings, and all
works necessary to the construction, mamten,xnce. and operation of
the canal shall be deemed to be part thereof, and shall enjoy complete
immunity from attack or injury by the enemy, and from acts cal-
culated to impair their usefulness as part of the canal.
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Finally, the absence from the draft treaty of any provision for
the adherence of other powers was at first strenuously objected to
by the British Government. Tt protested against being bound by
stringent rules of neutral conduct not equally binding upon other
powers, and to remedy this proposed the insertion in rule 1, after
the word “ nations,” of the words “which shall agree to observe
these rules,” so as to make it read that “the canal shall be free and
open to the vessels of commerce and of war of all nations, who shall
agree to observe these rules, on terms of entire equality, so that there
shall be no discrimination against any nation so agreeing,” etc.

But the President was apprehensive that such a provision would
give to the other nations the footing of parties to the contract and
give them a contract right to the use of the canal. And in view of
the action of the Senate on the former treaty, striking out Article IT1,
which provided for bringing the treaty, when ratified, to the notice
of other powers and inviting them to adhere to it, which seemed to
mean practically the same thing, he believed that the proposed pro-
vision would meet the same fate. This was represented to His
Majesty’s Government, and it was also insisted on the part of the
United States that there was a strong national feeling among the
peoples of the United States against giving to foreign powers a con-
tract right to intervene in an affair so peculiarly American as this
canal when constructed would be; that, notwithstanding the similar
provision in the Clayton-Bulwer treaty. no foreign powers in the 50
years that had elapsed had effectively intimated a desire to partici-
pate in or countribute to the construction of the canal; that no other
power had now any right in the premises, or anything to give up or
part with as the consideration for acquiring such a contract right;
that they must rely upon the good faith of the United States in its
declaration to Great Britain in the treaty that it adopts the rules
and principles of nentralization therein set forth, and that it was not
quite correct to speak of the nations other than the United States as
being bound by the rules of neutralization set forth in the treaty;
that 1t was the United States which bound itself by them as a con-
sideration for getting rid of the Clayton-Bulwer treaty, and that the
only way in which they were bound by them was that they must
comply with them if they would use the canal.

It was further insisted that the proposed provision was much more
objectionable than the third article of the former treaty, which was
struck out by the Senate, for that only invited the other powers to
come in and become parties to the contract after ratification. DBut
the proposed provision would rather compel the other powers to come
in and agree in the first instance as a condition precedent to any use
of the canal by them.

These views were appreciated, and a modification suggested on the
part of the United States to Lord Lansdowne’s proposed amendmen:c’
wag accepted which omits the words “ which shall agree to observe’
and substitutes for them the word “ observing,” and omits the words
“ g0 agreeing ” and inserts the word “ observing.” and omits the words
“g0 agreeing ¥ and inserts “such,” before “nations,” in the next lIine,
s0 as to make the provision read: “ The canal shall be free and open
to the vessels of commerce and of war of all nations observing these
rules on terms of entire equality, so that there shall be no discrimina-
tion against any such nation,” etc. Thus the whole idea of contract
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right disappears, and any nation whose ships refuse or fail to observe
the rules will be deprived of the use of the canal.

The further amendment proposed by Lord Lansdowne, and taken
from the eighth article of the Clayton-Bulwer treaty, that the condi-
tions and charges of traflic on the canal shall be just and equitable,
was so obviously reasonable that it was accepted by the President as
soon as suggested.

I am, etc.,
Joun Hay.

History or AMENDMENTS PRoPosED AND CONSIDERED AFTER THE
AcCTION oF THE SENATE AND WHICH RESULTED IN THE SECOND IAY-
Pauxcerore TreATY.

[Prepared in the Department of State and sent by Mr. Hay to the Senate Committee on
Foreign Relations.]

The Senate’s amendments to the former treaty required (first)
that there should be in plain and explicit terms an express abrogation
of the Clayton-Bulwer treaty; (second) that the rules of neutrality
adopted should not deprive the United States of the right to defend
itself and to maintain public order; and (third) that other powers
should not in any manner be made parties to the treaty by being
invited to adhere to it.

For a better understanding of the scheme of the new treaty, it
may be well briefly to advert to the objections suggested by Great
Britain to these several amendments.

AS TO THE ABROGATION OF THE CLAYTON-BULWER TREATY.

Lord Lansdowne’s objections were as to the manner of doing this
and as to the substance. It was insisted that in the negotiations
which led to the making of the former treaty no attempt had been
made to ascertain the views of the British Government on such com-
plete abrogation, and that the Clayton-Bulwer treaty being, as it
claimed, an international compact of unquestionable validity, could
not be abrogated without the consent of both parties to the centract.

There was in this connection an apparent misconception on the
part of His Majestv’s Government in respect to the proper function
of the Senate in advising the ratification of a treaty with amendments
proposed by it. Tt seemed to be regarded as an attempt on the part
of the Senate to accomplish by its own vote, as a final act, the abro-
gation of an existing treaty, without an opportunity for full consid-
eration of the matter by the other party. It was overlooked that the
Senate was simply exercising its undoubted constitutional function
of proposing amendments to be communicated to the other party to
the contract, to ascertain its views upon the question, and it was
hoped by the President—and the hope was expressed in submitting
the treaty as amended by the Senate to the British Government—
that the amendments would be found acceptable by it. TFailing this,
there was a full opportunity for His Majesty’s Government, by coun-
ter propoesitions, to express its views on this and the other amend-
ments, and so by a continuous negotiation to arrive, if possible, at a
mutually satisfactory solution of all questions involved. Neverthe-
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less, in view of the great immportance of the Senate’s amendments,
taken together, it was deemed more expedient by Lord Lansdowne to
reject them, but to leave the door open for fresh negotiations, which
might have a more happy issue; and he earnestly deprecated a final
failure of the parties to agree, and emphatically expressed the desire
of his Government to meet the views of the United States on this most
important matter.

The principal substantial objection to the Senate’s amendment,
completely superseding the Clayton-Bulwer treaty, was that 1f this
were done, the provisions of Article T of that treaty, which had been
left untouched by the original Hay-Pauncefote treaty, would be
annulled, and thereby both powers would, except in the vicinity of
the canal, acquire entire freedom of acticn in Central America, a
change which Lord Lansdowne thought would certainly be of advan-
tage to the United States, and might be of substantial importance.

AS TO TIiE RIGITT OF THE UNITED STATES, NOTWITHSTANDING THE
NEUTRAL RULES ADOPTED BY THE TREATY, TO DEFEND ITSELF BY
ITS OWN ¥ORCES, AND T0O SECURE THE MAINTENANCE OF PUBLIC
ORDER, COVERED BY WIAT WAS GENERALLY EKNOWN AS THE DAVIS
AMENDMENT.

His Majesty’s Government criticized the vagueness of the language
employed in the amendment, and the absence of all security as to the
manner in which its ends might at some future time be interpreted;
but thought that, however precisely it might be worded, it would ke
impossible to determine what might be the effect if one clause per-
mitting defensive measures and another clause (which has now been
omitted) prohibiting fortification of the canal were allowed to stand
side by side in the same convention.

This amendment was strenuously objected to by Great Britain as
invelving a distinet departure from the principle of neutrality which
had theretofore found acceptance by both Governments, inasmuch
as 1t would, as consirued by Lord Lansdowne, permit the United
States in time of peace as well as in time of war to resort to whatever
warlike acts it pleased in and near the canal, which would be clearly
inconsistent with its intended neutral character and would deprive
the commerce and navies of the world of the free use of it.

It was insisted that by means of the amendment the obligation of
Great Britain to respect the neutrality of the canal under all circum-
stances would remain in force, while that of the United Stales, on
the other hand, would be essentially modified, and that this would
result in a one-sided agreement, by which Great Britain would be
debarred from any warlike act in or near the canal, while the United
States could resort to any such acts, even in time of peace, which it
might deem necessary to secure its own safety.

Moreover, it was insisted that by this amendment, in connection
with the third amendment, which excluded cther powers from
becoming parties to the contract, Great Britain would be placed at
a great disadvantage as compared with all other powers, inasmuch
as she alone, with all her vast interests in the commerce of the world,
would be bound under all circumstances to respect the neutrality
of the canal, while the United States, even in time of peace, would
have a treaty right to interfere with the canal on the plea of necessity
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for its own safety, and all other powers not being bound by the

treaty could at their pleasure disregard its provisions.

AS TO THE AMENDMENT STRIKING OUT THE ARTICLE IN THE TREATY
AS SUBMITTED TO THE SENATE, WHICH PROVIDED FOR AN INVITA-
TION TO THE OTHER POWERS TO COME IN AND ADHERE TO IT.

This was emphatically objected to because if acquiesced in by
Great Britain she would be bound by what Lord Lansdewne de-
scribed as the “stringent rules of neutral conduct” prescribed by
the treaty, which would not be equally binding upon the other
powers, and it was urged that the adhesion of other powers to the
treaty as parties would furnish an additional security for the neu-
trality of the canal.

In the hope of reconciling the conflicting views thus presented
between the former treaty as amended by the Senate and the objec-
ions thereto of the British Government, the treaty now submitted
for the consideration of the Senate was drafted.

The substantial differences from the former treaty are as follows:

First. In the new draft of treaty the provision superseding the
Clayton-Bulwer treaty as a whole, instead of being parenthetically
inserted, as by the former Senate amendment, was made the subject
of an independent article and presented as the first article of the
treaty. It was thus submitted to the consideration of the British
(Government in connection with the other substantial provisions of
the treaty which declared the neutrality of the canal for the use of all
nations on terms of entire equality.

Second. By a change in the first line of Article [11, instead of the
United States and (Yreat Britain jointly adopting as the basis of the
neutralization of the canal, the rules of newtrality prescribed for its
use as was provided by the former treaty, the United States now alone
adopts them.

This was regarded as a very radical and important change and one
which would go far toward a reconciliation of the conflicting views
of the two Governments. :

It relieves Great Britain of all responsibility and obligation to
enforce the neutrality of the canal, which by the former treaty had
been imposed upon or assumed by her jointly with the United States,
and thus meets the main stress of the objection which seemed to
underlie or be interwoven with her other objections to the former
Senate amendments. The United States alone as the sole owner of
the canal, as a purely American enterprise, adopts and prescribes
the rules by which the use of the canal shall be regulated, and as-
sumes the entire responsibility and burden of enforcing, without the
assistance of Great Britain or of any other nation, its absolute neu-
trality.

It was also believed that this change would be in harmony with
the national wish that this great interoceanic waterway should not
only be constructed and owned, but exclusively controlled and
managed by the United States.

Third. The next important change from the former treaty con-
sists in the omission of the words “in time of war as in time of peace™
Ffrom clause 1 of Article 111,
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No longer insisting upon the language of the Davis amendment—
which had in terms reserved to the United States express permission
te disregard the rules of neutrality prescribed, when necessary to
secure its own defense, which the Senate had apparently deemed
recessary because of the provision in Rule I, that the canal should
be free and open “in time of war as in time of peace” to the vessels
of all nations—it was considered that the omission of the words “in
time of war as in time of peace” would dispense with the necessity
of the amendment referred to, and that war between the contracting
parties, or between the United States and any other power, would
have the ordinary effect of war upon treaties when not specially
otherwise provided, and would remit both parties to their original
and natural right of self-defense and give to the United States the
clear right to close the canal against the other belligerent, and to
protect 1t and defend itself by whatever means might be necessary.

Fourth. In conformity with the Senate’'s emphatic rejection of Ar-
ticle 111 of the former treaty, which provided that the high contract-
ing parties would, immediately upon the exchange of ratifications,
bring it to the notice of other powers and invite them to adhere to it,
no such provision was inserted in the draft of the new treaty.

It was believed that the declaration that the canal should be free
and open to all nations on terms of entire equality (now that Great
Britain was relieved of all responsibility and obligation to enforce
and defend its neutrality) would practically meet the force of the
objection which had been made by Lord Lansdowne to the Senate’s
excision of the article inviting the other powers to come in, viz, that
Great Britain was placed thereby in a worse position than other
nations in case of war with the United States.

Fifth. The newt change from the former treaty is the omission of
the provision in clause 7 of Article 111, which prohibited the forti-
Jlcation of the canal, and the transfer to clause 2 of the remaining
provision of clause 7, that the United States shall be at liberty to
maintain such military police along the canal as may be necessary
to protect it against lawlessness and disorder.

The whole theory of the treaty is that the canal is to be an entirely
American canal. The enormous cost of constructing it is to be borne
by the United States alone. When constructed it is to be exclusively
the property of the United States and is to be managed, controlled,
and defended by it. Under these circumstances, and considering that
now by the new treaty Great Britain is relieved of all the responsi-
bility and burden of maintaining its neutrality and security, it was
thought entirely fair to omit the prohibition that “no fortification
shall be erected commanding the canal or the waters adjacent.”

Sixth. It will be observed that although the words “in time of war
as in time of peace” had been omitted from clause 1 of Article IIT,
upon the theory that the omission of these words would dispense
with the necessity of the Davis amendment, and that war between
the United States and any other power would have the ordinary
effect of war upon treaties and remit both parties to their natural
right of self-defense, the same words are retained in the sixth clause
of Article ITI, which provides that the plant, establishment, buildings,
and all works necessary to the construction, maintenance, and opera-
tion of the canal shall be deemed part of it for the purposes of this
treaty, and ““in time of war as in time of peace ” shall enjoy complete
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immunity from attack or injury by belligerents and from acts cal-
culated to impair their usefulness

It was considered that such specific provision was in the general
interest of commerce and of civilization, and that all nations would
regard such a work as sacred under all circumstances.

it was hoped that the changes above enumerated from the former
treaty would practically reconcile the conflicting contentions of the
two Governments and would lead to the much-desired result of an
entire concurrence of views between them.

With the exception of these changes care was taken in the draft of
the new treaty to preserve the exact language, which had passed both
the Senate and the British Government without objection, and, as is
believed, without criticism.

The hope that the changes thus made had effectually met the
British objections te the former treaty as amended by the Senate
was almost realized.

The proposed draft of the new treaty was transmitted to Lord
Lansdowne, and after mature deliberation he proposed on the part
of His Majesty’s Government only three substantial amendments.

He recognized the weighty importance of the change by which
Great Britain was relieved of all IESPOHSIbIhtV for anorcmfr “the neu-
trality and maintaining the security of the canal, and that all this
burden was solely assumed by the United States. He also appre-
ciated the-importance of the other proposed changes in the direction
of harmony.

Under this modified aspect of the relations of the two nations to
the canal, he was not indisposed to consent to the abrogation of the
Clayton-Bulwer treaty if the “general principle” of neutrality,
which was reaflirmed in the preamble of the new treaty as well as
of the former one, should be preserved and secured against any
change of sovereignty or other change of circumstances in the terri-
tory through which the canal is intended to pass, and that the rules
adopted as the basis of neutralization should govern, as far as pos-
sible, all interoceanic communication across the Isthmus. He re-
ferred in this connection to Articles T and VIIT of the Clayton-
Bulwer treaty.

He therefore proposed, by way of amendment, the insertion of
an additional article, on the acceptance of which His Majesty’s Gov-
ernment would be inclined to withdraw its objection to the formal
abrogation of the Clayton-Bulwer treaty.

The amendment thus proposed by him was in the following lan-
guage, viz:

In view of the permanent character of this treaty, whereby the general prin-
ciple established by Article VIII of the Clayton-Bulwer treaty is reaffirmed, the
high contracting parties hereby declare that the rules laid down in the last
preceding article shall, so far as they wmay be applicable, govern all inter-
oceanic communication across the Isthinus awhich connects North and Souwth
America, and that no change of territoiial sovereignty or other change of cinr-
cumstances shall affect such gencral principle or the obligations of the high
contracting parties under this treaty.

This propoesed article was regarded by the President as too far-
reaching for the purpose in view, and as converting the vague and
indefinte provisions of the eighth article of the Clayton-Bulwer
treaty, which contemplated only future treaty stipulations when any
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new route should prove to be practicable, into a very definite and
certain present treaty, fastening the crystallized rules of neutrality
adopted now for this canal upon every other interoceanic communi-
cation across the Isthmus, and as perpetuating in a niore definite
and extended form, by a sort of reenactment of the eighth article,
the embarrassing effects of the Clavton-Bulwer treaty, of which the
United States hoped to be relieved altogether.

[Te believed that now that a canal is about to be built at the sole
cost of the United States for the equal benefit of all nations, it was
sufficient for the present treaty to provide for that one canal, and
that it was hardly within the range of possibility that the United
States would ever build more than one canal between the two oceans.

The President was, however, not only willing, but desirous, that
the “ general principle” of neutralization referred to in the preamble
of this treaty should be applicable to this canal now intended to
be built, notwithstanding any change of sovereignty or of mterna-
tional relations of the territory through which it should pass. This
“general principle” of neutralization had always in fact been insisted
upon by the United States, and he recognized the entire justice of
the request of Great Britain that if she should now surrender the
material interest which had been secured to her by the first article
of the Clayton-Bulwer treaty, which might result in the indefinite
future should the territory traversed by the canal undergo a change
of sovereignty, this ‘“general principle” should not be thereby
affected or impaired.

These views were communicated to His Majesty’s Government,
and as a substitute for the article proposed by Lord Lansdowne the
following was proposed on the part of the United States:

It is agreed that no change of territorial sovereignty or of the international
rolations of the country or countries traversed by the before-mentioned canal
shall affect the general principle of neutralization or the obligations of the high
contracting parties under the present treatly.

Upon a full exchange of views, this article proposed by the United
States was accepted by Great Britain and becomes Article IV of the
treaty now submitted. It is thought to do entire justice to the
reasonable demands of Great Britain in preserving the general
principle of neutralization and at the same time to relieve the United
States of the vague, indefinite, and embarrassing obligations imposed
by the eighth article of the Clayton-Bulwer treaty.

During the discussions upon this article it was suggested that
although no particular route was mentioned in the proposed treaty
as the route to be traversed by the canal, yet as the canal had been
so commonly mentioned as the “ Nicaragua Canal,” and the intended
treaty as the “ Nicaragua Canal treaty,” it might possibly be claimed
that the treaty did not apply to a canal by the Panama route, or by
any other possible route. But it had always been intended by the
President that the treaty should apply to the canal which should be
first constructed, by whichever or whatever route, and to remove
the apprehension referred to and to exclude all possible doubt in the
matter, it was agreed that the preamble should be amended by
inserting in the preamble after the word “oceans” the words by
whatever route may be considered expedient.”

His Majesty’s Government at first strenuously objected to the
absence from the treaty of any provision for other powers coming in,
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so as to be bound by its terms. It protested against being bound by
what it regarded as stringent rules of neutrality which should not be
equally binding upon other powers.

Lord Lansdowne accordingly proposed the following amendment,
viz:

To insert in rule 1 of Article I1I, after the word “ nation,” the words, “ which
shall agree to observe these rules,” and in the following line, after the word
“‘nation,” the words ‘“ so agreeing,” so as to make the clause read:

“1. The canal shall be free and open to the vessels of commerce and of war
of all nations which shall agree to observe these rules, on terms ¢f entire equal-
ity, so that there shall be no discrimination against any nation so «greeing,” ete.

The President, however, could not consent to this amendment,
because he apprehended that it might be construed as making the
other powers parties to the contract, and as giving them contract
rights in the canal, and that it would thus practically restore to the
treaty the substance of the provision which the Senate had struck
out as Article ITI of the former treaty. He believed also that there
was a strong national feeling against giving to the other powers any-
thing in the nature of a contract right in an affair so peculiarly
American as the canal; that no other powers had now any right in
the premises or anything to give up or part with as consideration for
acquiring such a contract right; that they are to rely on the good
faith of the United States in its declaration to Great Britain in this
treaty; and that it adopts the rules and principles of neutralization
there set forth. These rules are adopted in the treaty with Great
Britain as a consideration for getting rid of the Clayton-Bulwer
treaty, and the only way in which other nations are bound by them
is that they must comply with them if they would use the canal.

It was also apparent that the proposed amendment, if accepted,
would make rule 1 more objectionable than the third article of the
former treaty, which was stricken out by the Senate’s amendment,
for that only invited other powers to come in and become parties to
the contract after ratification, whereas the proposed provision would
rather compel other powers to come in and become parties to the
contract én the first instance as a condition precedent to the use of the
canal by them.

Upon due consideration of these suggestions, and at the same time
to put all the powers upon the same footing, viz, that they could use
the canal only by complying with the rules of neutrality adopted and
prescribed—an amendment to Lord Lansdowne’s amendment was
proposed and agreed upon, viz:

To strike out from his amendment the words, * which shall agree to observe
and substitute therefor the word “ observing,” and in the next line to strike out
the words “so agreeing,” and to insert before the word “mnatiorn” the word
“such.”

This made the clause as finally agreed upon and found in the
treaty as now submitted for the consideration of the Senate:

The canal shall be free and open to the vessels of commerce and of war of all
nations observing these rules on terms of entire equality, so that there shall be
no discrimination against any such nation, etc.

Thus the whole idea of contract right in the other powers is elimi-
nated, and the vessels of any nation which shall refuse or fail to
observe the rules adopted and prescribed may be deprived of the use
of the canal.
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One other amendment proposed by Lord Lansdowne was regarded
by the President as so entirely reasonable that it was agreed to with-
out discussion. This was the insertion at the end of clause 1 of
Article ITI the words: “ Such conditions and charges of traffic shall
be just aond equitable,” and the word “ convention,” wherever it oc-
curs, has been changed to “ treaty.”

It is believed that this memorandum will put the Senate Com-
mittee on Foreign Relations in full possession of the history of all
changes in the treaty since the action of the Senate on the former
amendment.

Mr. Hay to Lovd Pauncefote.

No. 23186.] DEPARTMENT OF STATE,
Washington, December 16, 1901.
ExcrLLenoy: I have the honor, as well as the pleasare, to inform
you that, by its resolution of the 16th instant, the Senate of the
United States gave its advice and consent to the ratification of the
convention between the United States and Great Britain to facilitate
the construction of a ship canal to connect the Atlantic and Pacific
Oceans, which I signed with vou on the 18th ultimo.
Congratulating von on this successful outcome of our labors,
I have, etc.,
Jonx Havy.

Lord Pouncefote to Mr. Hay.

No. 49,1 Britisa Empassy,
Washington, February 18, 1902.

Sir: 1 have the honor to inform you that 1 have received from
His Majesty’s Government the King’s ratification of the treaty be-
tween Great Britain and the United States for facilitating the con-
struction of a ship canal to connect the Atlantic and Pacific Oceans,
which was signed at Washington on the 18th of November last.

I have consequently the honor to state that if you will be good
enough to appoint a day and hour for the exchange of the ratifica-
tions, it will give me much pleasure to attend at the State Depari-
ment for that purpose.

T have, etc.,
I)A\UNGEF()'I‘E.

My, Hoy to Lord Pauncefote.

No. 23721 DepARTMENT OF STATE,
Washington, February 20, 1902.

Excernunoy: T have the honor to acknowledge the receipt of your
note No. 49, of the 18th instant, informing me that you have received
from His Majesty’s Government the King’s ratification of the treaty
between the United States and Great Britain for facilitating the
construection of a ship canal to connect the Atlantic and Pacific
Oceans, which we signed on November 18 Jast.

If you will kindly call at the department to-morrow (I'riday)
morning at 10 o’clock, it will give me pleasure to effect with you the
exchange of ratifications.

T have, etc.,
Jonx Harv.



PART II
PAPERS SUBMITTED.

Mr. Root to Mr. Bryce.

DeParRTMENT 0¥ STATE,

Washington, Janvary 8, 1909.
Dear Mr. AmBassapor: I send you confidentially a memorandum
regarding an arrangement which we are proposing to bring about
between Panama and Colombia and the United States, and which we
consider of importance as enabling the United States to execute peace-
ably the purposes of the Hay-Pauncefote treaty concluded between

the United States and Great Dritain on November 18, 1901.
Very sincerely, yours,
Erive Roor.

[Inclosure.]
M emorandui.

In 1903, in settling with Colombia the terms upon which the
United States might obtain the opportunity to construct the Panama
Canal, as contemplated in the Hay-Pauncefote treaty of November
18, 1901, Mr. Hay included in the Hay-Herran treaty of January 22,
1503, a provision under which the war vessels of Colombia might
pass through the canal free of duty. The United States has now, by
the use of good offices and additional concessions on its own part,
brought the Governments of the two sections which at that time con-
stituted the Republic of Colombia-——namelv, Colombia and Panama—
to the point of entering into an agreement under which Colombia will
recognize the independence of Panama and confirm the title which
Panama undertook to give to the United States to construct the canal,
by renouncing all Colombia’s claims. The proposed agreement will
adjust the relations of the two to the public debt of Colombia, arrange
for the settlement of the boundary, and provide for the exercise of
election as to citizenship, and will constitute in general a treaty of
separation.

As a part of this same arrangement of separation and to help bring
it about, the United States is about to agree to the continuance of the
right of passage on the part of Colombia which was formerly stipu-
lated in the Hay-Herran treaty. The United States has not been
unmindful of the provision of the Hay-Pauncefote treaty under
which the Suez rules were adopted as bases for the neutrality of the
canal, including the rule against discrimination between different
nations; but we have assumed that that rule had no relation to the
terms by means of which the title to the site of the canal and the
opportunity to build might be obtained.

(l



70 DIPLOMATIC HISTORY OF THE PANAMA CANAL,

The Government of the United States will communicate a copy of
the different treaties immediately upon the final settlement of their
terms, and hopes that the accomplishment of this very important step
toward executing the purposes which the United States and Great
Britain have shared for so many years, and an expression of which
is embodied in the Hay-Pauncefote treaty, will be received by Great
Britain with special satisfaction.

DupartMENT OF STATE,

Washington, J anuary 8, 1909.

Mr. Bryce to Mr. Root.

Britisi EMBAssY,
Washington, January 8, 1909.

Dgar Mr. SEcrETARY OF STATE: I have to acknowledge the receipt
of, and to thank you for, your letter of this day’s date inclosing a
memorandum relating to the treaty contemplated with the Republic
of Colombia, and have communicated the substance of it by cable to
my (Government.

I note that the privilege proposed to be given to the Republic of
Colombia of passing vessels through the Panama Canal without pay-
ment, to which the memorandum refers, is therein stated to apply
to vessels of war only.

I am, dear Mr. Secretary of State,

Very, truly yours,
James Bryce.

Mr. Root to Mr. Reid.

[Telegram.]

DrpPaRTMENT OF STATE,
Washington, January 9, 1909.
Foliowing memorandum was sent yesterday to Ambassador Bryce :*
& * % ® ] & ®
The proposed treaty with Colombia referred to is not yet signed,
but when signed copy will be forwarded you. Meantime, as soon as
practicable, explain situation to Sir Edward Grey as described in the
memorandum. Tell him we are making very considerable sacrifices,
including payment of a million and a quarter dollars, to clear the
title and secure peaceable possession of canal site. Discreetly give him
to understand that we should be both surprised and put out if there
were any objection from Great Britain under Hay-Pauncefote treaty,
the purpose of which we are making sacrifices to accomplish.
# * & * * * &

Roor.

N 1 Printed ante.
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Mr. Reid to Wr, Root,

«
[Telegram.]

AMmERIcaAN EMBassy,
London, Jonuary 11, 1909.
(Received 11.15 p. m.)
No. 350. Confidential. January 11-—11 p. m.]

Saw Sir Charles Hardinge, in the absence of Sir Edward Grey,
with reference to Panama arrangement summarized in your meino-
randum to Mr. Bryce, as stated in your cipher telegram t{o me of
January 10.

He was familiar with memorandum, and moment I mentioned 1t
said: “ We shall have to enter a protest.”

T hastened to present to him the considerations you mentioned,
sacrifices made, and surprise and disappointment felt that objectlons
should now be made under Hay-Pauncefote treaty.

I ventured to urge also that the very thing they now protested
against, the free passage of Colombian war vessels, had been agreed
to in the Hay-Herran treaty, with the full knowledge and assent, as
we understood, of the British Embassy at the time,

He did not deny this, but said the circumstances were entirely
changed, and that this consideration was given solely because the
canal was then to pass through Colombian territory.

I pointed out that nevertheless this had been the foundation agree-
ment under which we were enabled to build the canal, and that the
consideration now given was the same.

He said, “ Yes; but the country that gets it is not now the country
through which the canal runs,” and insisted that for the sake of the
precedent they should be compelled to enter their protest.

In that case, I urged that it should be worded so as to cause as
little embarrassment as possible. He assured me that we need have
no apprehensions on that score, but insisted tenaciously that, with a
view to the future, it was their duty to protest against any inequality
in the treatment accorded foreign nations in the use of the canal, and
that Colombia was now as much a foreign nation as any other.

REem.

Mr. LReid to Mr Root.
{Telegram.]
No. 3b2.. Confidential. January 15—7 p. m.|

AnEricax Eapassy,
London, January 15, 1909.
(Received 7.08 p. m.)

Tearned at the same time that protest in Colombian matter is
not likely to he of a nature to create much embarrassment.

Reip.
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My, Root to the British Ambassador.

DeparrMeNT OF STATE,
Washington, J anuary 16, 1909.

Dear Mr. Amsassapor: I think on reflection that T better follow
your suggestion and put in writing the gist of the ideas which I con-
veyed to you orally in our interview last Thursday regarding the’
proposed concession to Colombia of the right to pass her war vessels
through the Panama Canal, when ((nnplctcd \xlthout the payment
of any dues to the United States. The view of the United States
upon this 1s, in substance, as follows

The Hay-Pauncefote treaty of November 18, 1901, provided f01
the building of a canal in territory which was not under the j jurisdic
tion of either of the contracting parties. The title to the lﬂnd
through which the canal was to be built, the authority to construct
and operate, and jurisdiction and control over the canal when fin-
ished, manifestly remained to be secured before the purposes of the
treaty could be effected. The treaty said nothing about the way in
which this should be accomplished. It follows by necessary impli-
cation that the agreements and arrangements to be made with the
power or powers Tavi ing right to grant or withheld the opportunity
to construct and operate the canal must be quite different from the
mere application of a scale of tolls to the nations of the world in
general which had nothing whatever to do with the creation of tho
canal. Such agreements are ex necessitate outside of the rule of
equality to all the world w lnch was embodied in the Suez rules.

This view was recognized in the Hay-Herrén treaty of January
22, 1903, in which the United States of Col ombia, while undertaking
to grant the right to the construction of the canal, reserved the right
“to pass their vessels, troops, and munitions of war at all times with-
out paying any dues whatever.” This treaty was confirmed by the
Senate of the United States, but failed of confirmation by the Con-
gress of Colombia. Then followed the revolution inaugurated on
the 3d of November. 1903, and the recognition of the independence
of Panama by both the United States and Great Britain and there-
after the grant by the Republic of Panama to the United States of
various Llohts connected with the canal, including, as well as the
direct gr ant, a consent by Panama to the purchase by the United
States of the property and concessions of the New Panama Canal
Co., which had been for a leng time engaged in canal construction across
the Isthmus and which had rights. the acquisition or removal of
which was necessary to vest in the United States the right to con-
struct the canal in accordance with the terms of the Hay-Pauncefote
treaty.

Notwithstanding the grant by Panama in her treaty with the
United States, there remained three subjects for serious considera-
tion by the United States as affecting the peaceable and unques-
tioned title to the pr operty and 1*10fhts. the acquisition of which was
necessary to the execution of the “eanal project. Onme of these was
that there still remained in force a treaty made in 1846 between
the United States and Colombia, which was in existence at the time
the Hay-Pauncefote treaty wWas made and under which the United
States remained under special obligation to Colombia in respect of
the very status of the canal. The second was that the only way to
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dispose of the prior and conclusive rights of the French Panama
Canal Co., which stood in the way of thb construction of the canal
by the Umted States pursuant to the Hhy-Pauncefote treaty, was
by purcbasing those rights and becoming the successor of the Panama
Canal Co. under the concessionary contracts. In those contracts
there were stipulations and reservations running to (Jolombm in-
cluding rights of forfeiture of property and including an ex-
press 5tlpulat]<n for the right to pass her war vessels through
the canal without the pdmnent of dues. The third was the
fact that Colombia had connnuously rcfuscd to recognize the inde-
pendence of Panama and stood ready to retake possessmn of the
Isthmus and resume her control over it the moment that she was not
prevented by the superior military and naval force of the United
States, so that the only possession which was possible under the
grant of Panama alone was the possession to be continuously main-
fained by force.

Under these circumstances the United States has deemed it to be
its duty, in the performance of the obligations which it assumed in
the Ha) Pauncefote treaty with Great Britain, to fortify its title and
assure 1ts peaceable possession of the canal for the purposes of the
Hay-Pauncefote treaty by securing the assent of Colombia to the
separation of Panama, the renunciation of Colombia’s claims, and
the consent of Colombia to the necessary modification of the treaty
engagements of 1846 between the United States and Colombia. In
order to accomplish this the United States has found it necessary to
renew the reservation of the specific right of Cclombia to send its
warships through the canal without the payment of dues, which has
been insisted upon by that country in every concession and treaty she
has made regarding it (for e\'ample the Panama Canal concession of
1878, Article VI; the Hay-Concha accepted proposal for a treaty be-
tween the United States and Colembia of April 18, 1902, sent by Mr.
Hay to the American Congress and printed as a public document;
and the Hay-Ilerran treaty of January 22, 1903, Axrticles XVI,
XVIL, and XVIIIL, and also to make the very substﬁntml payment of
a million and a quarter dollars, which the United States proposes to
contribute toward the pavment of Panama for the purpose of sectr-
ing these rights.

The United States has considered not only that in prescribing the
rule of equality in the Hay-Pauncefote treaty the parties must have
contemplated the making of special arrangement by the United
States with Colombia as the necessary source of title, but that the
right to make such an exceptional arrangement still continues, in
view of Colombia’s continued special relation to the title; and this
view is supported by the provision of the fourth article of the Hay-
Pauncefote treaty, which declares—
that no change of territorial sovereignty or of the international relations of
the country or countries traversed by the before-mentioned canal shall affect
the general principle of neuntralization or the obligation of the high contracting

parties under the present {reaty.

Of course, in agreeing to accord to Colombia this reservation the
United States is not dealmo with the general subject of canal tolls.
It is treating Colombia, for the reasons which I have described, as
being in a Wholly e\ceptmnal position, not subject to the rule of
equahty of the Hay-Pauncefote treaty and not to come within any
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schednle of tolls which may hereafter be established, which must, of
course, under the treaty, be equal for all nations to whom the rule of
erquality is properly applicable.

The United States is especially desirous that its course shall be
understood by Great Britain and that there shall be no thought on
the part of that Government that the Government of the United
States is unmindful of its obligations under the Hay-Pauncefote
treaty or is willing, in any degree whatever, to fail in strict com-
pliance with those obligations, and for this reason I am making this
explanation in the hope that the Government of Great Britain will
agree with us regarding the situation of Colombia as to the title to
the canal to be so exceptional as not to come within the rule of
equality of the Hay-Pauncefote treaty and will agree that the con-
templated provision will constitute no precedent for the exception of
any other nations from the payment of equal dues for the passage of
war vessels in accordance with such schedules as shall be established
in accordance with the Hay-Pauncefote treaty.

TFaithfully, yours,
Errau Roor.

Mr. Root to Mr. Reid.
[Telegram.]

DepsrTyMENT OF STATE,
Washington, J anvary 16, 1905.
Confidential and for your own information and guidance only.
The following letter * sent to Ambassador Bryce to-day:
ES £ Ed * £ b *

T presume Bryce will mail it. Meantime you are at liberty to use
it as you think best in your discretion to forestall premature action
by British Government.

Your cable January 15, No. 352, saying that protest in Colombia
matter is not likely to be of nature to be of much embarrassment, is
reassuring, but it is important to avoid anything called a protest.
We feel that the case does not warrant any protest, and that Great
Britain instead of embarrassing ought to aid and encourage the con-
summation of an arrangement so useful for accomplishment of the
purpose of Hay-Pauncefote treaty and so exceptional in character.
Great Britain ought to consider that the good faith of the judgment
of the United States as to the importance and necessity of this ar-
rangement in aid of the enterprise is proved by our being willing not
only to forego all dues from Colombia, but to pay a million and a
quarter of dollars for the purpose of securing the arrangement. The
position of the United States toward Great Britain in this matter
1s analogous to that of trustee securing advantage for the trust
by means of personal sacrifices on his own part, and any objection by
Great Britain would be like a beneficiary of a trust taking the benefit
of the arrangement made by his trustee and at the same time making
a very technical objection to his action. We are confident that the

1 Printed ante.
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idea of protests by Great Britain arose before the full nature of the
arrangement was made known to her and under a misconception as
to its nature and extent. N

Roor.
Mr, Reid to My, Root.
No. 824.] Americaxy Empassy, LoNpox,
Januory 25, 1909.
Sir: On receipt of your letter to Mr. Bryce * * concerning

the passage of Colombian war vessels through the Panama Canal, 1
sought an interview with the minister of foreign affairs.

But, as reported in my cipher telegram of the 19th instant, Sir
Edward Grey was absent, and not expected to return much before
the reassembling of Parliament. I then had an interview with Sir
Charles Hardinge, the permanent undersecretary, and presented
orally your representations as to the propriety and necessity of the
arrangement with Colombia as forcibly as I could and at consider-
able length. Sir Charles was obviously impressed by the facts, and
did not insist so positively as at our first interview that Great Britain
would be compelled to protest. He assured me that at any rate noth-
ing in that direction would be done till there was ample time to con-
sider your statement of the case. When I pointed out the incon-
venience of long delay because of your approaching retirement he
asked if I could not give him a memorandum of your views as I had
just stated them. 1 promised to do so at once, and accordingly
forwarded it the next day. He has since advised me that he sent
it at once to Sir Edward Grey, in the north of England.

A copy of this memorandum is herewith inclosed. You will see
that, in view of the danger of betraying our cipher, I felt bound to
condense it materially, and also to put it in the form of a paraphrase
instead of using your words. I hope you may find that the argument
did not suffer too much in this process.

We have at least, by means of these interviews and the memo-
randum, secured the promptest attention and at the same time pre-
vented premature actlon.

I have, etc.,
WHaHITtELAW REID.

{Inclosura to No. 324.]
Mr. Reid to Siy Edward Grey.
MEMORANDUM,

Great Britain and the United States having no territory for an
isthmian canal, nevertheless entered into a treaty looking to the con-
struction of one by the United States.

They must have contemplated whatever arrangements were found
necessary by the United States for securing the route and authority
to build.
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These arrangements could not have been thought to be involved
in any subsequent toll sheet for the canals, and a payment in tolls
due to itself promised by the United States in return for the right
of way could not be considered a violation of the rule of equality as
to tolls.

The Hay-Herran treaty promised such a payment, and it was duly
ratified by the United States.

That treaty failing in Colombia, a revolition occurred on the
Isthmus. The new State of Panama, after being recognized by
Great Britain and the United States, gave consent to the purchase
by the United States of the concession granted long before by Colom-
bia to the French Panama Co. through territory now a part of
Panama. There was no other way to dispose of the earlier and posi-
tive rights of the French company. But the concession thus taken
over 1ncludocL among various other obligations, this express agree-
ment for freedom of tolls on the canal for Colombian war vessels.

Under the obligations assumed in the Hay-Pauncefote treaty, it
was the duty of the United States to get a good title for the canal
route and secure peaceful possession of the same.

But Colombia refused to recognize the independence of Panama
and stood ready to seize and reannex it the moment the United States
ceased to maintain it by force.

Under these circumstances the United States thought it was dis-
charging its duty under the Hay-Pauncefote treaty in regularizing
the utl(, to the canal route, and in securing the peaceable acquiescence
of Colombia by a large money payment and by foregoing the tolls
on Colombian war vessels, as required in the French concession it
had been forced to take over.

The United States is most desirous that Great Britain should
realize the necessity under which it was placed, its full recognition
of all its real ob]wwtlons under the Hav Pauncefote treaty, and 1ts
unreserved qdreement that the concession demanded by Colombia in
every treaty ‘he has ever negotiated on this subject shall constitute
no precedent for any other nation.

The good faith of the United States is certainly shown in its will-
ingness to lose these tolls and to pay a large snm in administering the
canal trust created between the two parties to the Hay-Pauncefote
treaty. As trustee it is thus securing advantage for the trust by its
own sacrifices. Great Britain, a beneficiary of the trust, while re-
celving the benefit of this action, will surely not, on full consider-
ation, interpose a mere technical objection to it by anything in the
shape of a protest.

JANUARY 20, 1909.

Memorandum received by the Secretary of State from British
ambassador, February 3, 1909,

{Not of record in the Department of State.]

A telegram has been received from the foreign office informing
Mr. Bryce that in view of the special circumstances of the case and
in view of the explanation that Mr. Root has offered the Secretary
of State may be mformed that IMis Majesty’s Government, on the
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receipt of a formal assurance that a precedent for similar and other
occasions shall not be constituted by the special treatment granted
to Colombia with regard to free transit for her warships, are ready
to forego the protest against the infringement of the Hay Pauncefote
treaty which they had “intended to malke.

This formal assurance and the acknowledgment thereof should be
set forth in an exchange of notes.

The telegram further states that Mr. Bryce might further request
the United States Government to use their gocd offices with the
(Government of Colombia to persnade them to devote an early in-
stallment of the sum received under the treaty of peace with Panama
to settle the claims of British subjects against the Colombian Gov-
crnment,

Tt is believed that the amount of these claims is only about £6,000,
but the claimants are for the most part persons of the laboring
classes who can ill afferd to lose these sums and the Colombian Gov-
ernment have more than once given an assurauce to His Majesty’s
yovernment that provision for their payment wonld be made by
the treaty under contemplation.

Mr. Bacon to Mr. Bryce.

No. 540.] DeparTatent oF Suatk,
Washington, Iebruary 20, 1909.

Excerency: On the 8th of January, ultimo, Secretary Root com-
municated to you, confidentially, a memorandum regarding an ar-
rangement then in progress of negotiation between Panama and
Colombia and the United States which was deemed of considerable
importance, especially to us, because enabling the United States to
execute peaceably the purposes of the Hay- Pauncefote treaty con-
cluded between the United States and Great Dritain on November
18, 1901. That memorandum reads as follows:

In 1903, in settling with Colombia the terms upon which the United States
might obtain the opportunity to construct the Panama Canal as contemplated
in the Hay-Pauncefote treaty of November 1&, 1301, Mr. Hay included in the
Hay-Herran treaty of Januvary 22, 1903. a provision under which the war vessels
of Colombin might pass through the canal free of duty. The United States has
now, by the use of good offices and additional concessions on its own part,
brought the Governments of the two sections which at that time constituted the
Republic of Colombia, namely, Colombia and Panama, to the point of entering
into an agreement under which Colombia will recognize the independence of
Panama ard confirm the title which Panama undertook to give to the United
States to censtruct the canal by renouncing all Colombia’s (].dlllb. The pro-
posed agreement will adjust the relations of the two to the public debt of
Colombia, arrange for the settlement of the bowndary, and provide for the
exercise of election as to citizenship, and will constitute in general a treaty of
separation,

As a part of this sune arrangement of separation and to lhelp bring it about,
the United States is about to agree to the continuance of the right of passage
on the part of Colombia which was formerly stipulated in the Hay-Ilerrin
treaty. The United States has not been uumindful of the provision of the Hay-
Pauncefote treaty under which the Suez rules were adopted as bases for the
neutrality of the canal. including the rule against discriminations between
different nations; but we have assumed that that rule had no relation to the
terms by measns of which the title to the site of the canal and the opportunity
to build might be obtained. )
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The tiovernment of the United States will «cimnmunicate a copy of the differ-
ent treaties immediately upon the final settlement of their terms and hopes
that the accomplishment of this very important step toward executing the pur-
poses which the United States and Great Britain have shared for so many
yvears. and an expression of which is ewbodied in the Hay-Pauncefote treaty,
will he received by Great Britain with special satistaction.

DEPARTMENT OF STATE,

Washington, January S 1819,

The arrangement thus described took the shape of formal treaties,
which were signed on the 9th ultime, and are now before the Senate
of the United States with » view to the advice and consent of that
body being given to their ratification. They are still under the in-
junction of secrecy, but it seems necessary and proper to a full under-
standing of the foregoing memorandum and the subsequent compari-
son of views between the Governments of the United States and
Great Britain that the provision thereof pertinent to the present
communication should be cited herein:

Article IT of the treaty between the United States and Colombia
reads:

In consideration of the provisions aud stipulations hereinafter contained it is
agreed, as follows:

TRe Republic of Colombia shall huve Liverty at all times to convey through
the ship canal mow in course of construction by the United States across the
Isthmus of Panama the troops. materiuls for war, and ships of war of the
Republic of Colombia, without paying any duty to the United States, even in
the case of an international war between Cclombia and another country.

While the said interoceanic canal iz in counrse of construction the troops and
materials for war of the Republic of Colembia. even in the case of an inter-
national war between Colombia and any cother country, shall be transported
on the railway between Ancon and Cristobal. or on any other railway substituted
therefor, upon the same conditions on which similar service is rendered to the
TUnited States.

The officers, agents, and emplovees of the Government of Colombia shall,
during the same period, be entitled to free passage upon the said railway across
the Isthmus of Panama upon due notification to the railway officials and the
production of evidence of their official character.

The foregoing provisions of this article shall not, however, apply in case of
war between Colombia and Panama.

-After conference with vou on the subject, Secretary Root am-
plified the ideas of the Government of the United States on the sub-
ject in a personal note to you. dated January 16, which so fully sets
forth the policy and motives of the United States in the premises
that T can not do better than cite it texually, as follows:

DEPARTMENT OF STATE,
Washington, Jenuary 16, 1909.

DEsR Mgr. AmBassapor: I think, on reflection, that I should follow your sug-
gestion and put in writing the gist of the ideas which I conveyed to you orally
in our interview last Thursday regarding the proposed concession to Colombia
of the right to pass her war vessels through the Panama Canal, when completed,
without the payment of any dues to the United States. The view of the United
States upon this is, in substance, as follows:

The Hay-Pauncefote treaty of November 18, 1901, provided for the building of
a canal in territory which was not under the jurisdiction of either of the con-
tracting parties. The title to the land through which the canal was to be built,
the authority to construct and operate, and jurisdiction and control over the
canal when finished manifestly remained tc be secured before the purposes of
the treaty could be effected. The treaty said nothing about the way in which
this should be accomplished. It follows by necessary implication that the agree-
ments and arrangements to be made with the power or powers having right to
grant or withhold the opportunity tc censtruct and operate the canal must be
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quite different from the mere application of a scale of tolls to the nations of
the world in general which had nothing whatever to do with the creation of
the canal. Such agreements are ex necessitate outside of the rule of equality
to all the world which was embodied in the Suez rules.

This view was recognized in the Hay-Herrdan treaty of January 22, 1903,
in which the United States of Colombia, while undertaking to grant the right
to the construction of the canal, reserved the right “ to pass their vessels, troops,
and munitions of war at all times without paying any dues whatever.” This
treaty was confirmed by the Senate of the United States, but failed of con-
firmation by the Congress of Colombia. Then followed the revolution in-
augurated on the 3d of November, 1903, and the recognition of the independence
of Panama by both the United States and Great Britain, and thereafter the
grant by the Republic of Panama to the United States of various rights con-
nected with the canal, including as well as the direct grant a consent by
Panama to the purchase by the United States of the property and concessions
of the New Panama Canal Co., which had been for a long time engaged in
canal construction across the Isthmus, and which had rights the acquisition or
removal of which was necessary to vest in the United States the right to con-
struct the canal in accordance with the terms of the Hay-Pauncefote treaty.

Notwithstanding the grant by Panama in her treaty with the United States,
there remained three subjects for serious consideration by the United States
as affecting the peaceable and unquestioned title to the property and rights
the acquisition of which was necessary to the execution of the canal project.
One of these was that there still remained in force a treaty made in 1846 be-
tween the United States and Colombia, which was in existence at the time the
Hay-Pauncefote treaty was made and under which the United States remained
under special obligation to Colombia in respect of the very status of the canal.
The second was that the only way to dispose of the prior and conclusive rights
of the French Panama Canal Co., which stood in the way of the construction
of the canal by the United States pursuant to the Hay-Pauncefote treaty, was
by purchasing these rights and becoming the successor of the Panama Canal
Co. under the concessionary contracts. In those contracts there were stipu-
iations and reservations runnihg to Colombia, including rights of forfeiture of
property, and including an express stipulation for the right to pass her war
vessels through the canal without the payment of dues. The third was the
fact that Colombia had continuously refused to recognize the independence of
Panama and stood ready to retake possession of the Isthmus and resume her
control over it the moment that she was not prevented by the superior military
and naval force of the United States; so that the only possession which was
possible under the grant of Panama alone was the possession to be continuously
maintained by force.

Under these circumstances the United States has deemed it to be its duty
in the performance of the obligations which it assumed in the Hay-Pauncefote
treaty with Great Britain, to fortify its title and assure its peaceable posses-
sion of the canal for the purposes of the Iay-Pauncefote treaty by securing
the assent of Colombia to the separation of Panama, the renunciation of
Colombia’s claims, and the consent of Colombia to the necessary modification
of the treaty engagements of 1846 between the United States and Colombia.
In order to accomplish this the United States has found it necessary to renew
the reservation of the specific right of Colombia to send its warships through
the canal without the payment of dues, which has been insisted upon by that
country in every concession and treaty she has made regarding it (for example,
the Panama Canal concession of 1878, Article VI; the Hay-Concha accepted
proposal for a treaty between the United States and Colombia of April 18,
1902, sent by Mr. Hay to the American Congress and printed as a public docu-
ment; and the Hay-Herriin treaty of January 22, 1903, Articles XVI, XVII, and
XVIII), and also to make the very substantial payment of a million and a
quarter dollars, which the United States proposes to contribute toward the pay-
ment of Panama for the purpose of securing these rights,

The United States has considered not only that in prescribing the rule of
equality in the Hay-Pauncefote treaty the parties must have contemplated
the making of special arrangement by the United States with Colombia as the
necessary source of title, but that the right to make such an exceptional
arrangement still continues in view of Colombia’s continued special relation
to the title; and this view is supported by the provision of the fourth article
of the Hay-Pauncefote treaty, which declares that no change of territorial
sovereignty or of the international relations of the country or countries
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traversed by the before-mentioned canal shall affect the gemeral principle of
neutralization or the obligation of the high contracting parties under the
present treaty.

Of course, in agreeing to accord to Colombia this reservation, the United
States is not dealing with the general subject of canal tolls. It is treating
Jolombia for the reasons which I have described, as being in a wholly ex-
ceptional position, not subject to the rule of equality of the Hay-Pauncefote
treaty, and not to come within any schedule of tolls which may hereafter be
established, which must, of course, under the treaty, be equal for all nations to
whom the rule of equulity is properly applicable,

The Uuited States is especially desirous that its course shall be understood
by Great Britain, and that there shall be no thought on the part of that Gov-
ernment that the Government of the United States is unmmindful of its obliga-
tions under the IHay-Pauncefote treaty, or is willing, in any degree whatever, to
tail in strict compliance with those obligations, and for this reason I am making
this explanation in the hope that the Government of Great Britain will agree
with us regarding the situation of Colombia as to the title to the canal to be so
exceptional as not to come within the rule of equality of the Hay-Pauncefote
treaty, and will agree that the contemplated provision will constitute no prece-
dent for the exception of any other nations from the payment of equal dues
for the passage of war vessels in accordance with such schedules as shall be
established in accordunce with the ITay-Pauncefote treaty.

Fraithfully, yours.,
Erimu Roor.

In the meantime the ambassador of the United States at London
had held similar conference with the foreign office and communicated
our views in a memorandum dated January 20, in which the consid-
erations above set forth were substantially reproduced.

I have now had the pleasure to receive from you, on the 3d instant,
an aide mémoire confirming your oral communication of that day,
to the effect that you had been instructed by the foreign office, in view
of the special circumstances of the case and in view of the explanation
that Mr. Root had offered, to inform me that His Majesty’s Govern-
ment, on the receipt of a formal assurance that a precedent for similar
and other occasions shall not be constituted by the special treatment
granted to Colombia with regard to free transit for her warships,
are ready to forego the protest against the infringement of the Hay-
Pauncefote treaty which they had intended to make. You added a
proposal that this formal assurance and the acknowledgment thereof
should be set forth in an exchange of notes.

Being thus in accord as to what is mutually understood to be an
exceptional contingency growing out of the special circumstances of
the case. and is, as explained by Mr. Root, a necessity toward the
realization of the purpose for which the Hay-Pauncefote treaty was
concluded, I have much pleasure in responding to your proposal by
giving, on the part of the Governmeut of the United States, through
you, to His Majesty’s Government, formal confirmation of the assur-
ance heretofore given to you by Secretary Root, that should the con-
templated provision in favor of Colombia for the passage of Colom-
bian warships through the Panama Canal become effective through
the consummation of the treaty by ratification and exchange it will
constitute no precedent for the exception of any other nations from
the payment of equal dues for the passage of war vessels in accord-
ance with such schedules as shall be established in conformity with
the Tay-Pauncefote treaty.

Your acknowledgment and acceptance of this formal assurance
will make it clear by exchange of notes that the Government of Great
Britain agrees with the Government of the United States in regard-
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ing the situation of Colombia as to the title to the canal to be so ex-
ceptional as not to come within the rule of equality of the Hay-
Pauncefote treaty.
I have, etc.,
Roserr Bacon.

Mr. Bryce to My, Bacon.

No. 45.1 Brrrisa EMpassy,
Washington, February 2}, 1909.

Sir: I have the honor to acknowledge receipt of your note No. 540,
of the 20th instant, on the subject of the treaty between the United
States and the Republic of Colombia, and to say in reply that His
Majesty’s Government are glad to receive the full explanation given
by you of the view which the Government of the United States take
of the circumstances which appear to them to place the Republic of
Colombia in a wholly different relation to the Panama Canal from
that in which other countries stand, and which, as they conceive, dis-
tinguish the concession to that Republic of exceptional treatment from
any case in which the question of making a similar concession to any
other country could hereafter arise. Without entering on any dis-
cussion of the argument by which the view of your Government is
supported and illustrated, His Majesty’s Government are content to
note that the United States Government hold that the right of the
free passage for warships which the present treaty proposes to extend
to Colombia is deemed by them to grow out of the entirely special and
exceptional position of Colombia toward the canal and the title
thereto, and accordingly does not constitute a precedent, and will not
hereafter be drawn into a precedent, for the exception of any other
nation from the payment of equal dues for the passage of war vessels
in accordance with such schedules as shall be hereafter constituted in
conformity with the Hay-Pauncefote treaty, or for any other conces-
sion of a special nature to Colombia or to any other power,

T have accordingly the honor of stating to you that His Majesty's
Government consider that they can forego the making of such a
protest as they had formerly contemplated, and that they accept the
assurance contained in your note.

I have, etc.,
James Bryce.
42112—8. Doc. 474, 63-2——6



PART III
PAPERS SUBMITTED.

Chargé D’ Affaires Innes to the Secretary of State.

Brrtisa EMmBassy,
Kineo, Me., July 8, 1912.

Sir: The attention of His Majesty’s Government has been called to
the various proposals that have from time to time been made for the
purpose of relieving American shipping from the burden of the tolls
to be levied on vessels passing through the Panama Canal, and these
proposals, together with the arguments that have been used to sup-
port them have been carefully considered with a view to the bearing
on them of the provisions of the treaty between the United States
and Great Britain of November 18, 1901,

The proposals may be summed up as follows:

(1) To exempt all American shipping from the tolls; (2) to re-
fund to all American ships the tolls which they may have paid; (8)
to exempt American ships engaged in the coastwise trade; (4) to
repay the tolls to American ships engaged in the coastwise trade:

The proposal to exempt all American shipping from the payment
of the tolls would, in the opinion of His Majesty’s Government,
involve an infraction of the treaty, nor is there, in their opinion,
any difference in principle between charging tofls only to refund
them and remitting tolls altogether, The result is the same in either
case, and the adoption of the alternative method of refunding the
tolls in preference to that of remitting them, while perhaps comply-
ing with the letter of the treaty, would still contravene its spirit.

It has been argued that a refund of the tolls would merely be
equivalent to a subsidy and that there is nothing in the Hay-Paunce-
fote treaty which limits the right of the United States to subsidize
its shipping. It is true that there is nothing in that treaty to pre-
vent the United States from subsidizing its shipping, and if it
granted a subsidy His Majesty’s Government could not be in a posi-
tion to complain. But there is a great distinction between a general
subsidy, either to shipping at large or to shipping engaged in any
given trade, and a subsidy calculated particularly with reference to
the amount of user of the canal by the subsidized lines or vessels. Tf
such a subsidy were granted it would not, in the opinion of His
Majesty’s Government, be in accordance with the obligations of the
treaty.

Asyto the proposal that exemption shall be given to vessels engaged
in the coastwise trade, a more difficult question arises. If the trade
should be so regulated as to make it certain that only bona fide coast-
wise traffic which is reserved for United States vessels would be
benefited by this exemption, it may be that no objection could be
taken. But it appears to my Government that it wonld be impossible

82
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to frame regulations which would prevent the exemption from result-
ing, in fact, in a preference to United «States shipping and conse-
quently in an infraction of the treaty.
I have, etc.,
A. Mrrgarnn INNES.

M», Innes to Mr. Knox.

Brririsa Empassy,
Washington, August 27, 1912.

Sir: On the 8th July I had the honor to present to the Government
of the United States the views of His Majesty’s Government on cer-
tain proposals which had been formulated with the object of reliev-
ing United States ships using the Panama Canal from the payment
of tolls, while levying such tolls on foreign ships.

In view of the bill which has now been passed and ¢f the memo-
randum issued by the. President on signing it, I am instructed to
inform you that His Majesty’s Government adhere tc the views ex-
pressed 1n that note, and that when His Majesty’s Government have
had time to consider fully the act and the memorandum: a further
communication will be made to you on the subject.

I am instructed to add at the same time that should there even-
tually be a difference between the two countries as to the correct in-
terpretation of the Hay-Pauncefote treaty which can not be settled
by other means, His Majesty’s Government, would then ask that it
should be referred to arbitration in accordance with the provisions
of the existing arbitratien treaty concluded in 1908,

I have, ete.,
A. Mirenriy INNES,

Hon. Prrmmaxper C. Kxox,

Secretary of State.

Mr. Wilson to Mr. Innes.

DepARTMENT OF STATE,
Washington, August 50, 1912.

Sir: I have the honor to acknowledge the receipt of your note of
the 27th instant in further expression of the views of His Britannic
Majesty’s Government concerning the relieving of American vessels
using the Panama Canal from the payment of tolls.

Due note has been taken of the information which you communicate
by instruction of your Government that His Majesty’s Government
adhere to the views expressed in your note of the 8th ultimo and that
when His Majesty’s Government has had time to consider fully the
act and the memorandum issued by the President upon signing the
act a further communication will be made to this Government on the
subject.

I have, etc.,
Hunrineron WiLsow,
Acting Secretary of State.
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No.2121.] Amrricax KmBassy,
London, October 11, 1912.

Sir: I have the honor to report that, in reply to a question asked
yesterday in the House of Commons respecting the Panama Canal
dues, Sir Edward Grey announced the action which the Government
had taken during the passage of the bill through Congress and ex-
plained that in his communication to the Government of the United
States he had said that should there eventually be a difference between
the two countries respecting the interpretation of the Hay-Pauncefote
treaty that could not be settled by other means His Majesty’s Gov-
ernment would ask that it be referred to arbitration in accordance
with the provisions of the existing arbitration treaty concluded with
the United States in 1908,

Sir E. Grey added that the whole subject was one of great im-
portance and, together with the opinions of the legal advisers of the
Crown, is now under the consideration of His Majesty’s Government.

I beg to inclose herewith the questions and answers referred to as
they appear in this morning’s Times.

T have, ete.,
Wirrrasr Prronres.

[ Tnclosiue, ]
[From London Times, Gelober 11, 1012, The Panama Canal dues,)

THF PANAMA CANATL DUES.

Mr. Hewins (Hereford, opp.) asked the secretwry of state for
foreign affairs whether he had received any definite reply to the rep-
resentations made to the Government of the United States in regard
to the bill which was then passing through Congress for regulating
the Panama Canal dues; and whether His Majesty’s Government
were making any further representations, now that the bill had be-
come law, so as to secure equitable treatment for British and Cana-
dian ships. '

Sir E. Grey. The Panama Canal bill underwent some alterations in
the course of its passage through Congress, and after it was passed
toward the end of August we informed the Government of the United
States that we would address a communication to them after we had
received and had time to consider the full text of the bill as signed
by the President and his memorandum respecting it; it was added that
should there eventually be a difference between the two countries re-
specting the interpretation of the Hay-Pauncefote treaty that could
not be settled by any other means, we should ask that it be referred
to arbitration in accordance with the provisions of the existing arbi-
tration treaty concluded with the United States in 1908. The whole
subject is one of great importance and, together with the views of
the legal advisers of the Crown upon it, is now under consideration
of His Majesty’s Government. As soon as we are in a position to
do so we shall be glad to ntake a further statement to the House.
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Sic C. Huxrer (Bath, opp.). Has the right honorable gentleman
noticed the remark of President Taft that British 1ep1e§entatlon was
made rather tardily?

Sir. I8, Grey. T have not seen that remark., T shall be very glad
to know the date when that remark was made, for the bill would not
pass in its final form, which is the inportant matter, until toward the
end of August, and immediately after the receipt of the news that the
bill had p‘lssed we stated that we would consider it in its final form
and made a further communication.

Mr. Hewixs. Did not the British Government make representations
before the bill was passed ?

Sir. E. Grey. It is quite true that we did express our views while
the bill was in progress through Congress, but it was impossible to
make a final communication with regard to a bill which was then
being shaped, and we expressly stated that we would address a fur-
ther communication after the bill had reached its final form and had
been considered.

Mr. Ler (Hants, Fareham opp.). Will the right honorable gen-
tleman consider the advisability of postponing those further repre-
sentations until after the United States elections?

Sir. E. Grey. The subject is one of great Importance, and when
we do make our communication it ought to be the result of the very
fullest consideration of all legal points of view. That we hope to
complete this month, and we shall address our communication then to
the United States. Of course, I can not say that it will be dependent
upon internal affairs in the United States, but it must take a little
time.

The Secretary of State for Foreign Affairs of Great Britain to
Ambassador Bryce.

[ Handed to the Secretary of State by the British ‘xmbq&sad(u Decem-
ber 9, 1912.]

Foreioy Orvrice, November 14, 1912.

Sir: Your excellency will remember that on the 8th July, 1912, Mr.
Mitchell Innes communicated to the Secretary of State the objections
which His Majesty’s Government entertained to the legislation re-
Jating to the Panama Canal, which was then under discussion n
Congress, and that on the 27th August. after the passing of the
Panama Canal act and the issue of the President’s memorandum on
signing it, he informed Mr. Knox that when His Majesty’s Govern-
went had had time to consider fully the act and the memorandum
o further communication would be made to him.

Since that date the text of the act and the memorandum of the
President have received attentive consideration at the hands of His
Majesty’s Government. A careful study of the President’s memo-
randum has convinced me that he has not fully appreciated the
British point of view, and has misunderstood Mr. Mitchell Tnnes’s
iote of the 8th July. The President argues upon the assumption
that it is the intention of His Majesty’s Government to place upon
the Hay-Pauncefote treaty an inferpretation which would prevent
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the United States from granting subsidies to their own shipping
passing through the canal, and which would place them at a dis-
advantage as compared with other nations. This is not the case;
His Majesty’s Government regard equality of all nations as the
fundamental principle underlying the treaty of 1901 in the same way
that it was the basis of the Suez Canal convention of 1888, and they
do not seek to deprive the United States of any liberty which is open
either to themselves or to any other nation; nor do they find either
in the letter or in the spirit of the Hay-Pauncefote treaty any sur-
render by either of the contracting powers of the right to encourage
its shipping or its commerce by such subsidies as it may deem
expedient.

The terms of the President’s memorandum render it essential that
I should explain in some detail the view which His Majesty’s Gov-
ernment take as to what is the proper interpretation of the treaty,
50 as to indicate the limitations which they consider it imposes upon
the freedom of action of the United States, and the points in which
the Panama Canal act, as enacted, infringes what His Majesty’s
Government hold to be their treaty rights.

The Hay-Pauncefote treaty does not stand alone; it was the
corollary of the Clayton-Bulwer treaty of 1850. The earlier treaty
was, no doubt, superseded by it, but its general principle, as em-
bodied in article 8, was not to be impaired. The object of the later
treaty is clearly shown by its preamble; it was “to facilitate the
construction of a ship canal to connect the Atlantic and Pacific
Oceans by whatever route may be deemed expedient, and to that
end to remove any objection which may arise out of the Clayton-
Bulwer treaty to the construction of such canal under the auspices
of the Government of the United States, without impairing the
general principle of neutralization established in article 8 of that
convention.” It was upon that footing, and upon that footing
alone, that the Clayton-Bulwer treaty was superseded.

Under that treaty both parties had agreed not to obtain any
exclusive control over the contemplated ship canal, but the impor-
tance of the great project was fully recognized, and therefore the
construction of the canal by others was to be encouraged, and the
canal when completed was to enjoy a special measure of protection
on the part of both the contracting parties.

Under article 8 the two powers declared their desire, in entering
into the convention, not only to accomplish a particular object, but
also to establish a general principle, and therefore agreed to extend
their protection to any practicable transisthmian communication,
either by canal or railway, and either at Tehuantepec or Panama,
provided that those who constructed it should impose no other
charges or conditions of traffic than the two Governments should
consider just and equitable, and that the canal or railway, “being
open to the subjects and citizens of Great Britain and the United
States on equal terms, should also be open to the subjects of any
other State which was willing to join in the guaranty of joint
protection.”

So long as the Clayton-Bulwer treaty was in force, therefore,
the position was that both parties to it had given up their power of
independent action, because neither was at liberty itself to construct
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the canal and thereby obtain the exclusive control which such con-
struction would confer. It is also clear that if the canal had been
constructed while the Clayton-Bulwer treaty was in force, it would
have been open, in accordance with article 8, to British and United
States ships on equal terms, and equally clear, therefore, that the
tolls leviable on such ships would have been identical. .

The purpose of the United States in negotiating the Hay-Paunce-
fote treaty was to recover their freedom of action, and obtain the
right, which they had surrendered, to construct the canal them-
selves; this i1s expressed in the preamble to the treaty, but the com-
plete liberty of action consequential upon such construction was to
be limited by the maintenance of the general principle embodied in
article 8 of the earlier treaty. That principle, as shown above, was
one of equal treatment for both British and United States ships,
and a study of the language of article 8 shows that the word “neu-
tralization,” in the preamble of the later treaty, is not there confined
to belligerent operations, but refers to the system of equal rights for
which article 8 provides.

If the wording of the article is examined it will be seen that there
is no mention of belligerent action in it at all. Joint protection and
equal treatment are the only matters alluded to, and 1t is to one, or
both, of these that neutralization must refer. Such joint protection
has always been understood by His Majesty’s Government to be
one of the results of the Clayton-Bulwer treaty of which the United
States was most anxious to get rid, and they can scarcely therefore
believe that it was such joint protection that the United States were
willing to keep alive, and to which they referred in the preamble
of the Hay-Pauncefote treaty. It certainly was not the intention of
His Majesty’s Government that any responsibility for the protection
of the canal should attach to them in the future. Neutralization
must therefore refer to the system of equal rights.

It thus appears from the preamble that the intention of the Hay-
Pauncefote treaty was that the United States was to recover the
right to construct the transisthmian canal upon the terms that, when
constructed, the canal was to be open to British and United States
ships on equal terms.

The situation created was in fact identical with that resulting
from the boundary waters treaty of 1909 between Great Britain
and the United States, which provided as follows:

The high contracting parties agree that the navigation of all navigable
boundary waters shall for ever continue free and open for the purposes of
commerce to the inhabitants and to the ships, vessels, and boats of both
countries equally, subject, however, to any laws and regulations of either
country, within its own territory, not inconsistent with such privilege of free
naviagtion, and applying equally and without diserimination to the inhabitants,
ships, vessels, and boats of both countries.

It is further agreed that so long as this treaty shall remain in force this
same right of navigation shall extend to the waters of Lake Michigan and to
all canals connecting boundary waters and now existing, or which may here-
after be constructed on either side of the line. Either of the high contracting
parties may adopt rules and regulations governing the use of such canals
within its own territory, and may charge tolls for the use thereof; but all
such rules and regulations and all tolls charged shall apply alike to the sub-
jects or citizens of the high contracting parties, and they * * * shall be
placed on terms of equality in the use thereof.
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A similar provision, though more restricted in its scope, appears
in article 27 of the treaty of Washington, 1871, and Your Excel-
lency will no doubt remember how strenuously "the United States
protested, as a violation of equal rights, against a system which
Canada had introduced of a rebate of a large portion of the tolls on
certain freight on the Welland Canal, provided that such freight
was taken as far as Montreal, and how in the face of that protest the
system was abandoned.

The principle of equality is repeated In article 3 of the Hay-
Pauncefote treaty, which provides that the United States adopts, as
the basis of the neutralization of the canal, certain rules, substan-
tially as embodied in the Suez Canal convention. The first of these
rules i that the canal shall be free and open to the vessels of com-
merce and war of all nations observing the rules on terms of entire
equality, so that there shall be no discrimination against any such
nation.

The word “neutralization” 1s no doubt used in article 8 in the
same sense as in the preamble, and implies subjection to the system
of equal rights. The effect of the first rule 1s therefore to establish
the provision, foreshadowed by the preamble and consequent on the
maintenance of the principle of article 8 of the Clayton-Bulwer
treaty, that the canal is to be open to British and United States
vessels on terms of entire equality. It also embodies a promise on
the part of the United States that the ships of all nations which
observe the rules will be admitted to similar privileges.

The President in his memorandum treats the words “all nations”
as excluding the United States. Ile argues that, as the United
States is constructing the canal at is own cost on territory ceded
to it, it has, unless it has restricted itself, an absolute right of owner-
ship and control, including the right to allow its own commerce
the use of the canal upon such terms as it sees fit, and that the
only question is whether it has by the Hay-Pauncefote treaty de-
prived itself of the exercigse of the right to pass its own commerce
free or remit tolls collected for the use of the canal. He argues
that article 8 of the treaty is nothing more than a declaration of
policy by the United States that the canal shall be neutral and all
nations treated alike and no discrimination made against any one of
them observing the rules adopted by the United States. ““In other
words, 1t was a conditional favored-nation treatment, the measure
of which, in the absence of express stipulations to that effect, is not
what the country gives to its own nationals, but the treatment it
extends to other nations.”

For the reasons they have given above His Majesty’s Govern-
ment believe this statement of the case to be wholly at variance with
the real position. They consider that by the Clayton-Bulwer treaty
the United States had surrendered the right to construct the canal,
and that by the Hay-Pauncefote treaty they recovered that right
upon the footing that the canal should be open to British and United
States vessels upon terms of equal treatment.

The case can not be put more clearly than it was put by Mr. Hay
himself, whe, as Secretary' of State, negotiated the Hay-Pauncefote
treaty, in the full account of the nedotlatlons which he sent to the
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Senate Committee on Foreign Relations (see S. Doc. No. 746, 61st
Cong., 3d sess.) :

These rules are adopted in the treaty with Great Britain as a consideraticn
for getting rid of the Clayton-Bulwer treaty.

If the rules set out in the Hay-Pauncefote treaty secure to Grea;r
Britain no more than most-favored-nation treatment, the value of
the consideration given for superseding the Clayton- Bulwer treaty
is not apparent to His Majesty’s Government. Nor is it easy to see
in what way the principle of article 8 of the Clayton-Bulwer treaty,
which provides for equal treatment of British and United States
ships, has been maintained.

I notice that in the course of the debate in the Senate on the
Panama Canal bill the argument was used by one of the speakers
that the third, fourth, and fifth rules embodied in article 3 of the
treaty show that the words “ all nations” can not include the United
States, because, if the United States were at war, it is impossible to
believe that it could be intended to be debarred by the treaty {rowm
using its own territory for revictualing its war ships or landing
troops.

The same point may strike others who read nothing but the text
of the Hay-Pauncefote treaty itself, and I think it is therefore worth
while that.I should briefly show that this argument is not weli
founded.

The Hay-Pauncefote treaty of 1901 aimed at carrying out the
principle of the neutralization of the Panama Canal by subjecting it
to the same régime as the Suez Canal. Rules 3, 4, and 5 of article §
of the treaty are taken almost textually from articles 4, 5, and 6 of
the Suez Canal convention of 1888. At the date of the signature
of the Hay-Pauncefote treaty the territory on which the Isthmian
Canal was to be constructed did not belong to the United States,
consequently there was no need to insert in the draft treaty provi-
sions corresponding to those in articles 10 and 13 of the Suez Canal
convention, which preserve the sovereign rights of Turkey and of
Egypt, and stipulate that articles 4 and 5 shall not affect the right of
Turkey, as the local sovereign, and of Egypt, within the measure of
her autonomy, to take such measures as may be necessary for sccur-
ing the defense of Egypt and the maintenance of public order, and, in
the case of Turkey. the defense of her possessions on the Red Sea.

Now that the United States has become the practical sovereign of
the canal, His Majesty’s Government do not question its title to ex-
ercise belligerent rights for its protection.

For these reasons, His Majesty’s Government maintain that the
words “all nations,” in rule 1 of article 3 of the Hay-Pauncefote
treaty include the United States, and that, in consequence, British
vessels using the canal are entitled to equal treatment with those of
the United States, and that the same tolls are chargeable on each.

This rule also provides that the tolls should be “just and equi-
table.” The purpose of these words was to limit the tolls to the
amount representing the fair value of the services rendered, i. e., to
the interest on the capital expended and the cost of the operation and
maintenance of the canal. Unless the whole volume of shipping
which passes through the canal, and which all benefits equally by its
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services, is taken into account, there are no means of determining
whether the tolls chargeable upon a vessel represent that vessel’s fair
proportion of the current expenditure properly chargeable against
the canal—that is to say, interest on the capital expended in con-
struction and the cost of operation and maintenance. If any classes
of vessels are exempted from tolls in such a way that no receipts
from such ships are taken into account in the income of the canal,
there is no guarantee that the vessels upon which tolls are being
levied are not being made to bear more than their fair share of the
upkeep. Apart altogether, therefore, from the provision in rule 1
about equality of treatment for all nations, the stipulation that the
tolls shall be just and equitable, when rightly understood, entitles
His Majesty’s Government to demand, on behalf of British shipping,
that all vessels passing through the canal, whatever their flag or their
character, shall be taken into account in fixing the amount of the
tolls.

The result is that any system by which particular vessels or
classes of vessels were exempted from the payment of tolls would
not comply with the stipulations of the treaty that the canal should
be open on terms of entire equality, and that the charges should be
just and equitable.

The President, in his memorandum, argues that if there is no
difference, as stated in Mr. Mitchell Innes’s note of the 8th July,
between charging tolls only to refund them and remitting tolls
altogether, the effect is to prevent the United States from aiding its
own commerce in the way that all other nations may freely do.
This is not so. His Majesty’s Government have no desire to place
upon the Hay-Pauncefote treaty an interpretation which would
impose upon the United States any restriction from which other
nations are free, or reserve to such other nation any privilege which
is denied to the United States. KEqual treatment, as specified in the
treaty, is all they claim.

His Majesty’s Government do not question the right of the United
States to grant subsidies to United States shipping generally or to
any particular branches of that shipping, but it does not follow
therefore that the United States may not be debarred by the Hay-
Pauncefote treaty from granting a subsidy to certain shipping in a
particular way, if the effect of the method chosen for granting such
subsidy would be to impose upon British or other foreign shipping
an unfair share of the burden of the upkeep of the canal, or to
create a discrimination in respect of the conditions or charges of
traffic, or otherwise to prejudice rights secured to British shipping
by this treaty.

If the Unmited States exempt certain classes of ships from the pay-
ment of tolls, the result would be a form of subsidy to those vessels
which His Majesty’s Government consider the United States are
debarred by the Hay-Pauncefote treaty from making.

It remains to consider whether the Panama Canal act, in its pres-
ent form, conflicts with the treaty rights to which His Majesty’s
Government maintain they are entitled.

Under section 5 of the act the President is given, within certain
defined limits, the right to fix the tolls, but no tolls are to be levied
upon ships engaged in the coastwise trade of the United States, and
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the tolls, when based upon net registered tonnage for ships of com-
merce, are not to exceed $1.25 per net registered ton, nor be less,
other than for wvessels of the United States and its citizens, than the
estimated proportionate cost of the actual maintenance and opera-
tion of the canal. There is also an exception for the exemptions
granted by article 19 of the convention with Panama of 1903.

The effect of these provisions is that vessels engaged in the coast-
wise trade will contribute nothing to the upkeep of the canal.
Similarly vessels belonging to the Government of the Republic of
Panama will, in pursuance of the treaty of 1903, contribute nothing to
the upkeep of the canal. Again, in the cases where tolls are levied,
the tolls in the case of ships belonging to the United States and its
citizens may be fixed at a lower rate than in the case of foreign ships
and may be less than the estimated proportionate cost of the actual
maintenance and operation of the canal.

These provisions (1) clearly conflict with the rule embodied in the
principle established in article 8 of the Clayton-Bulwer treaty of
equal treatment for British and United States ships, and (2) would
enable tolls to be fixed which would not be just and equitable, and
would therefore not comply with rule 1 of article 8 of the Hay-
Pauncefote treaty.

It has been argued that as the coastwise trade of the United States
is confined by law to United States vessels, the exemption of vessels
engaged in it from the payment of tolls can not injure the interests
of foreign nations. It is clear, however, that the interests of foreign
nations will be seriously injured in two material respects.

In the first place, the exemption will result in the cost of the work-
ing of the canal being borne wholly by foreign-going vessels, and on
such vessels, therefore, will fall the whole burden of raising the reve-
nue necessary to cover the cost of working and maintaining the
canal. The possibility, therefore, of fixing the toll on such vessels at
a lower figure than $1.25 per ton, or of reducing the rate below that
figure at some future time, will be considerably lessened by the
exemption.

In the second place, the exemption will, in the opinion of His
Majesty’s Government, be a violation of the equal treatment secured
by the treaty, as it will put the “ coastwise trade” in a preferential
position as regards other shipping. Coastwise trade can not be cir-
cumscribed so completely that benefits conferred upon it will not
affect vessels engaged in the foreign trade. To take an example,
if cargo intended for a United States port beyond the canal, either
from east or west, and shipped on board a foreign ship could be
sent to its destination more cheaply, through the operation of the
proposed exemption, by being landed at a United States port before
reaching the canal, and then sent on as coastwise trade, shippers
would benefit by adopting this course in preference to sending the
goods direct to their destination through the canal on board the for-
eign ship.

Again, although certain privileges are granted to vessels engaged
in an exclusively coastwise trade, His Majesty’s Government are given
to understand that there is nothing in the laws of the United States
which prevents any United States ship from combining foreign com-
merce with coastwise trade, and consequently from entering into



